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In the Court o! Appeals of the District of Columbia. 


No. 2359. 

Antonio Sacrini, Appellant, 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal, No. 27366. 

%■ 

United States 
vs. 

Antonio Sacrini. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Feb. 6, 1911. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, January Term, A. D. 1911. 

District of Columbia, ss: 

* • 

The Grand Jurors of the United States of America, in and for the 
j District of Columbia aforesaid, upon their oath, do present: 

That one Antonio Sacrini, late of the District aforesaid, on the 
thirty-first day of December, in the year of our Lord one thousand 
nine hundred and ten, and at the District aforesaid, feloniously, wil¬ 
fully, purposely and of his deliberate and premeditated malice, con¬ 
triving and intending to kill one Charles J. Chipman, with force 
and arms, in and upon the said Charles J. Chipman, then and there 
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being, feloniously, wilfully, purposely and of his deliberate and pre¬ 
meditated malice, did make an assault; and the said Antonio Sacrini 
feloniously, wilfully, purposely and of his deliberate and 
premediated malice, so contriving and intending to kill the 
said Charles J. Chipman, with a certain knife, in the right 
hand of the said Antonio Sacrini then and there had and held, 
feloniously, wilfully, purposely and of his deliberate and premedi¬ 
tated malice, did strike, cut, penetrate and wound the said Charles 
J. Chipman, in and upon the lower fore-part of the neck, at a point 
one inch above the inner end of the collar bone, and in and upon 
the lower fore-part of the neck, at a point one inch above and 

2 one inch to the right of the inner end of the collar bone, 
and in and upon the upper middle part of the breast at the 

point of juncture of the second right rib and the breast bone, and 
in and upon the right side of the breast, at a point one inch above 
and to the inner side of the right nipple, of the said Charles J. 
Chipman; and that the said Antonio Sacrini, by such striking, cut¬ 
ting, penetrating and wounding of the said Charles J. Chipman, in 
and upon the lower fore-part of the neck, at a point one inch above 
the inner end of the collar bone, of the said Charles J. Chipman, in 
manner and form aforesaid, did thereby then and there, feloniously, 
wilfully, purposely and of his deliberate and premeditated malice, 
give to the said Charles J. Chipman one mortal wound; and that the 
said Antonio Sacrini, by such striking, cutting, penetrating and 
wounding of the said Charles J. Chipman, in and upon the lower 
fore-part of the neck, at a point one inch above and one inch to the 
right of the inner end of the collar bone, of the said Charles J. Chip- 
man, in manner and form aforesaid, did thereby then and there, 
feloniously, wilfully, purposely, and of his deliberate and premedi¬ 
tated malice give to the said Charles J. Chipman a certain other 
mortal wound; and that the said Antonio Sacrini, by such striking, 
cutting, penetrating and wounding of the said Charles J. Chipman in 
and upon the upper middle part of the breast, at a point of juncture 
of the second right rib and the breast bone, of the said Charles J. 
Chipman, in manner and form aforesaid, did thereby then and there, 
feloniously, wilfully, purposely, and of his deliberate and 

3 premeditated malice, give to the said Charles J. Chipman a 
certain other mortal wound; and that the said Antonio 

Sacrini, by such striking, cutting, penetrating and wounding of the 
said Charles J. Chipman, in and upon the right side of the breast, 
at a point one inch above and to the inner side of the right nipple, 
of the said Charles J. Chipman, in manner and form aforesaid, did 
thereby then and there, feloniously, wilfully, purposely and of his 
deliberate and premeditated malice, give to the said Charles J. Chip- 
man a certain other mortal wound; of which said mortal wounds, 
the said Charles J. Chipman, on the day and year aforesaid, and at 
the District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say that the said Antonio Sacrini, him, the said Charles J. Chipman, 
in manner and form aforesaid, feloniously, wilfully, purposely and 
of his deliberate and premeditated malice, did kill and murder; 
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against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

CLARENCE R. WILSON, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) No. 27366. United States vs. Antonio Sacrini. 
Murder in the first degree. Witnesses: Mary Louise Oole- 
4 man, Minerva Pollena, Martin Cassion, Dr. Robert M. Kil- 
gour, Joseph Davis, M. P. A true bill. Wm. H. Moses, 
Foreman. 


Supreme Court of the District of Columbia. 

Thursday, February 9th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Wright presiding. 

♦ * * • * * * * 

No. 27366. 

United States 
vs. 

Antonio Sacrini. 

i 

Indicted for Murder in the First Degree. 

Come as well the Attorney of the United States as the defendant, 
in proper person, in custody of the Warden of the United States Jail 
in and for the District of Columbia, and by his Attorney W. Gwynn 
Gardiner, Esquire; and, thereupon, the defendant being arraigned 
upon the indictment pleads thereto not guilty and for trial puts 
himself upon the Country and the Attorney of the United States 
doth the like. 

5 Thursday, March SOth, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright presiding. 

♦ * * * ' * * * 

Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited yesterday; and, thereupon, after 
hearing the evidence in full, the arguments of counsel and the 
charge of the Court the said jury retire to consider of their verdict 
and, returning into Court and being asked if they have agreed upon 
a verdict upon their oath say that the said defendant is guilty of 
murder in the second (2d) degree under the indictment herein but 
not guilty of murder in the first (1st) degree in manner and form 
as charged therein; w T hereupon the said defendant is remanded to 
Jail to await the further action of the Court in this case. 
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Friday, April 7th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Wright presiding. 

******* 

Come as well the Attorney of the United States as the defendant, 
in proper person, in custody of the Warden of the United States 
Jail in and for the District of Columbia and by his Attorney W. 
Gwvnn Gardiner, Esquire; and, thereupon, the defendant's 

6 motion for a new trial being heard, it is considered by the 
Court that the said motion be and the same hereby is over¬ 
ruled; whereupon the defendant by his said attorney notes an ex¬ 
ception to the action of the Court in overruling said motion for a 
new trial; and, thereupon, it is demanded of the defendant what 

further he ha*? to sav whv the sentence of the law should not be 

• •/ 

pronounced against him and he says nothing, except as he has 
already said; whereupon it is considered by the Court that for his 
said offense of Murder in the Second Degree the said defendant be 
taken by the Warden aforesaid to the Jail aforesaid whence he came, 
thence to the Penitentiary (as designated by the Attorney General 
of the United States) there to be imprisoned for and during the 
period of his natural life. This sentence shall take effect from and 
including this date. 

From the foregoing judgment the defendant by his said attorney 
notes an appeal to the Court of Appeals of the District of Columbia; 
and, thereupon, the Court fixes the penalty of the bond for costs 
on said appeal in the sum of One Hundred (100) Dollars. 

Memorandum. 

April 29, 1911.—Appeal bond approved and filed. 

7 Supreme Court of the District of Columbia. 

Tuesday, June 13th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Wright presiding. 

******* 

Now comes here the defendant by his Attorney W. Gwynn Gard¬ 
iner, Esquire, and presents to the Court his bill of exceptions taken 
at the trial hereof, and the Court signs the said bill of exceptions 
and now orders the same of record as of the time when such exi- 
ceptions were noted at the trial of this case. 

Bill of Exceptions. 

Filed June 13, 1911. 

******* 

Be it remembered that this cause came on for hearing before Mr. 
Justice Wright and a jury in Criminal Court No. 1, and upon the 
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Plea of “Not guilty” to an indictment for murder in the first de¬ 
gree. 

Thereupon the United States to maintain the issues on its part 
joined offered the following testimony, to wit: 

Charles S'. White, a witness of lawful age testified that he is the 
Deputy Coroner for the District of Columbia, and performed the 
autopsy on the body of Charles J. Chipman, on January 2nd, 

8 1911; that there were about six wounds on his body; four 
of them above the collar bone and two wounds in the chest; 

that there was one wound about the second rib on the right side; 
the one on the right side penetrated the heart or the large vessel 
next to the heart, and another wound penetrated the lung; that the 
wounds were necessarily fatal; that the wounds apparently were 
made by a sharp narrow blade knife and penetrated his clothing. 

Dr. Robert M. Kilgore was called by the United States and tes¬ 
tified that he is the resident physician at the Casualty Hospital, 
and that he removed Charles J. Chipman from 711 Delaware Ave¬ 
nue, Southwest, to the Casualty Hospital, but that before they 
reached the Hospital he was dead. 

Thereupon the United States to further maintain the issues on its 
part joined called Minerva Pellena, a witness of lawful age who 
testified that she married a man by the name of Toney Pellena; 
that she knows the defendant Antonio Sacrini, and has known him 
for five years; that he lived at witness’ house for about three years; 
that she knew Charles J. Chipman, the deceased, and had known 
him for a little over a year; that she worked for him, and that he 
came to witness’ house; witness says that the defendant came to her 
house on Sunday and t.old her, “^inerva, Charley is out, and I will 
fix you and him both. I will hang for you.” That was on Sunday 
night and Charley came out on Friday; that was a month before 
Christmas last year; that she had seen the defendant with a knife; 
that it was an Italian knife, it had a bone handle with a pointed end 
to it; that it was a knife called a stiletto but she did not see 

9 the knife the night of the killing. 

Q. Minerva, at any other time before that did Tony ever 
show or express any jealousy to you of Charley? 

Thereupon counsel for defendant objected, but the Court over¬ 
ruled said objection and permitted the question to be answered, to 
which said ruling defendant’s counsel then and there excepted, and 
prayed the Court to note said exception upon its minutes which was 
done. 

Witness says that on December 31st, 1911, she was at home 711 
Delaware Avenue, S. W., and saw the defendant there; that she 
was coming from the bar to get a bucket of beer for one of the 
roomers, and when within about two doors of her home the de¬ 
fendant said to her, “hello, Minerva; where are you going?” I said, 
“going into the house.” He said “Who is in the house.” I said, 
“nobody but Mrs. Coleman, and Mart.” That she told the defend- 
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ant to come into the house; it was too cold out there; that he came 
into the house and asked the witness if she had been sick; that then 
Mart asked Tony to take a drink of beer with him, and that the 
defendant and Mart went to drinking beer; that while they were 
drinking a rap came on the door and Charley Chipman came in. 
He said “Good evening” and we all said good evening. He 
said “Minerva, have you got my clothes ready.” I said, “no, I 
have got all ready but your shirt.” He didn’t see Tony first, and 
when he did, he said, “hello, Tony.” Tony said “hello, Charley.” 
He looked at Tony for a while and then he said “Tony, where is 
that gun I heard you had to put to my face when you seen 

10 me?” Tony looked at him and said, “Are you talking to 
me, Charley?” He said, “yes, I am talking to you.” Then 

Tony said “I don’t carry no gun for you. I don’t carry no gun for 
anybody, and you haven’t made any trouble for me.” Then Chip- 
man says, “Let’s shake hands” and he walks over to Tony and 
shook hands and stood around for a few minutes, and finally he 
went out, and when he came back he brought a pint of whiskey. 
Tony stayed in the kitchen and he went in again they all had a 
drink, and then Chipman asked Tony to go over to the bar and 
get some more to drink, Tony said “all right,” and they both went 
out together. They were gone quite a while and when they came 
back Chipman seemed quite drunk. They came in together. They 
then went on through the front room into the kitchen. Chipman 
said something when he went into the kitchen, I heard Mrs. Cole¬ 
man say “don’t talk like that for I have a child here.” Chipman 
said “excuse me, I forgot about the child.” Then Tony said “what 
do you call me,” Chipman, kind of looked up and laughed and 
said, “I didn’t call you that,” Tony kept on talking, but by that 
time Tony hit him and knocked him dow r n. Chipman w*as sitting 
down on a chair or a stool and Tony struck—he just struck him and 
hit him this way, and ran over and hit him, and then I ran back 
and didn’t see no more. T went out on H Street. 

The United States to further maintain the issues on its part joined 
called Mary Louise Coleman, wntness of lawful age who testified 
that she lives at 711 Delaware Avenue, S. W., and that she knows 
the defendant, Antonio Sacrini; that she has known him 

11 for about five or six months; that she knows Minerva Pel- 
lena slightly for about the same time; that she has known 

the defendant; that she lived at witness’ house, and that she knows 
Charley Chipman the man who was killed, and has known him a 
short time; that the defendant came there occasionally to see 
Minerva; that he came there to see her once in a while but very 
seldom; that Chipman came there too; that the defendant came 
there three weeks before the killing; that on this occasion, three 
weeks before the killing, w T hen defendant came there he was talk¬ 
ing to Minerva in witness’ hearing, and he w T as running on with her 
as if he was joking, he said to her “if you are going to bother with 
Charley when he comes out,” he says, “I will hang for you,” and 
he would laugh as if he was joking. That afterwards Tony and 
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Minerv r a were in the hall talking for a little while, quite a consid¬ 
erable little while, but witness didn't hear what they were talking 
about. Witness says on the evening that Chipman was killed, that 
witness was getting supper; that Minerva went out and when she 
returned with some beer Tony was with her, they stayed there a 
little while and not many w T ords passed between them; that they 
w r ere disputing kind of, and they said a few words, not many words 
before a knock came on the door and it was Charley, Charley Chip- 
man. He w T alks in and sits down and turns around and says, “Hello 
Tony," and shakes hands with him. He says to Minerva, “Well 
Minerva, give me my things. The old man has come back. You 
give me my things and I'll go." She says, “I am not bothered 
about him, you needn't talk like that to me." He said, Well, give 
me my things, and come into the room and I will give you 

12 what I have for you, and then I am going." Then he walked 
back into the room and Minerva didn’t leave the board. I 

seen she got quite excited and L told her to put up the board then 
she goes back into the room and in a few moments Charley came 
out of the room and sat down and says, “Tony, shake hands," then 
he says, “Tony let’s go and get a drink," then Tony and him went 
out. Witness says that before they went out Charley asked Tony, 
“How about the gun you were going to put in my face?" Tony 
pays, “I have no gun; I have no gun to put in your face." They 
stood there running on for a while and then Charley says “Tony, 
let’s go and get a drink" and he and Tony went out; that they 
stayed quite a while and then they returned. When they walked 
in they were both laughing and talking. Tony w r alked back to the 
back room and was standing in the kitchen, and after a w T hile Charley 
w r alks back to the back room and says, “Well, Tony, you say that 
is your wife." Tony, says, “Yes"; but I don’t want her you can 
have her if you w T ant her." Then it seems as if Tony got into great 
anger. He started like to was going out, and he turns around and 
came back and he says, “Do you say that to me, that you w r ould cut 
my throat," and Charley then said, to Tony that he had no knife; 

. that he w r as a friend of Tony, but that if Tony touched that woman 
that he, Chipman, would cut Tony’s throat; at that time Tony 
knocked Charley down. Charley seemed very much intoxicated be- 
caused he reeled, but Tony didn’t seem so intoxicated; that while 
Charley was rolling a cigarette he said, “I have no knife, but 

13 I will cut your throat, I w T ill cut your throat if you hurt 
that woman." He held up his hands with this one shut 

and the other one open; that he had nothing in the hand that was 
shut except a cigarette, and then Tony struck him and knocked him 
down. When dow T n Tony commenced to jab him with his fist, and 
then he reached back and took his knife to him; when he reached 
back I grabbed his arm but he knocked my arm away, in that way, 
and then I ran out; that after he took the knife out he commenced 
to jab him, and I left him jabbing him. I went out to get an offi¬ 
cer, and when I came back to my door I met Tony going out the 
door step, and I said nothing to Tony. < 

Q. What position was Chipman in when Tony pulled out his 
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knife? A. He was down on the floor then. He was still hold¬ 
ing him at the collar. 

Q. You mean Chipman was still holding him in the collar? A. 
No, sir; Chipman had fell and he was holding him. Of course, natu¬ 
rally he kicked when he commenced to jab him, and when he com¬ 
menced to jab at him with the knife. 

Witness says that she does not know how long Chipman lived, 
but he was gasping when witness went in as if heVas going, and the 
Doctor pronounced him not quite dead. Witness says that Martin 
Cassion, the other man who was in the room was beastly drunk be¬ 
cause he didn’t know anything about it until I waked him up. 

Thereupon, the United States to further maintain the issues 

14 on its part joined called Martin Cassion, a witness of lawful 
age, who testified that he lives at 711 Delaware Avenue, S. W., 

and knows Antonio Sacrini; that he knows him for about six weeks; 
that he has seen the defendant Sacrini with a knife, with a black 
horn handle knife, and the blade was a crooked handle, and the 
blade was the same way running down to a point. Witness says 
he w^as at 711 Delaware Avenue, S. W., on December 31st, last; that 
he saw Minerva there; that Tony was in the room sitting down along¬ 
side of my couch, and T was drinking beer with him when Chip- 
man came in. and that about two minutes after Chipman came in 
Tony says, “Hello, Charley,” and Charley said, “Hello Tony” and he 
says, “Tony”—Tony said something to Charley about Miss Minerva, 
that Charley said he had a little job for her, then he said something 
to Tony and Charley and Tony went out for a drink, and when they 
came back I was dead to the world, that is all I know. 

The United States to further maintain the issues on its part joined 
called Lewis Allen, a witness of lawful age who testified that he is a 
huckster; that he knows Minerva Pellena; that he remembers the 
night that Chipman was killed; that he went to that house to collect 
fifteen cents, and when he got to the door Minerva jumped out of the 
door and holloed to me and my friend, and she says, “Go on in.” 
I rushed into the hall, and when I rushed into the hallw T ay, my 
buddie grabbed me by the coat and told me I had nothing to do with 
it, and said, “Don’t you go nowhere.” As soon as he pulled me this 
man—it seems as if he was in the room there, and he fell 

15 over this man, and he was cussing him, and calling him bad 
names. 

Q. Who was it did that? A. I couldn’t see his face, but I know 
he was cussing, he didn’t cuss like an American w T ould cuss, you 
understand. It was like an Irish person cusses. 

Witness says he just saw his arm going. That he w r as pulled out 
by his friend and he ran after Minerva to get his fifteen cents that 
she owed him. 

The United States to further maintain the issues on its part 
joined called Henry C. Franklin, a witness of lawful age, who tes¬ 
tified that he lives at 221 3rd Street, S. W., and knows the defend- 
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ant, Antonio Sacrini; that he has known him personally for about 
two years; that he saw him about the day before Christmas; that he 
was at Witness’ house; that there were present a Mr. Conway, Eva 
Edwards and Sadie Fry all being colored; that he spoke of Minerva 
Pollena; that he started to tell me his troubles about Minerva, but 
I didn’t hear him mention the name of the man. He claimed that 
Minerva was not treating him right. So he had a gun in his pocket 
and he pulled out this gun, he pulled out this revolver and held it 
over this colored man’s head who was sitting in the door. He said 
he was going down to Minerva’s house; that he was going to kill her 
and that man. 

James Conway, a witness of lawful age was called as a witness by 
the United States and testified that he was at Franklin’s house when 
Tony Sacrini came in. 

Q, Did you hear him say anything about Minerva Pollena? A. I 
didn’t hear him call no name. I heard him say that he was 

16 going to kill some one, that is all I heard him say. He 
pulled a revolver out of his pocket at the time. 

On cross-examination witness testified that it was at night; that 
it was in the rear of Ryan’s bar on 3rd Street. Witness says he 
didn’t know how long the defendant was in the room; that witness 
does not know whether he was in the room one hour or two hours; 
that witness was in the room about a half an hour, and that the de¬ 
fendant w as not in the room when he came out when he left. 

Thereupon the United States called Sadie Fry, a witness of lawful 
age who testified that she was present at Franklin’s house when the 
defendant came in shortly before Christmas. Witness says that the 
defendant said he was going to kill some one and that she advised 
him to take a fool’s advice and put the gun in his pocket. 

Thereupon the United States to further maintain the issues on its 
part joined called Eva Edwards a witness of lawful age who testified 
that she was present when Antonio Sacrini came into Franklin’s 
house, and that she saw him take a gun out of his pocket and say he 
was going to kill some woman but didn’t mention the names. 

Thereupon the United States to further maintain the issues on its 
part joined called Edward T. PIarney a witness of lawful age who 
testified that he was a member of the Metropolitan Police; that he 
was called to 711 Delaware Ave. S. W., on December 31st, last; that 
he found Chipman lying on the floor with blood on his face and on 
the floor; that he saw r it was a serious case, and on the information he 
got he went to the house of Sacrini but didn’t find him. 

17 On cross-examination witness testified that when he reached 
the house the Coleman woman was there with Chipman, who 

was still living. 
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Thereupon the United States to further maintain the issues on its 
part joined called John E. Sears a witness of lawful age w’ho testified 
that he was a member of the Metropolitan Police stationed at the 
Union Station in plain clothes, and that he arrested Antonio Sacrini 
on the night of December 31st, last, at about eleven o’clock; that 
when he arrested Sacrini he denied his identity; that he searched 
the prisoner and found a revolver but no knife on him. 

Thereupon the U nited States to further maintain the issues on its 
part joined called .Joseph F. Davis, a witness of lawful age, who tes¬ 
tified that he is a member of the Metropolitan Police; that he took 
Sacrini, the defendant, on the night of the killing from number six 
Police Station to number four; that he was present when he was 
searched, and saw’ him searched; that he had $128. in money; a re¬ 
volver, and a ticket to Philadelphia; some tobacco and matches. 

The defendant to maintain the issues on his part joined called 
George P. Hoover, who testified that he is a member of this Bar, 
and that he pas present at the Morgue on the day the inquest was held 
oyer Chipman’s body, and that his attention was called to the con¬ 
dition of the right thumb and forefinger of the defendant; that across 
the forefinger and the middle finger, running in a diagonal 

18 direction, there was a cut; it was not a deep cut. Then there 
was wound of some kind, like an abrasion. That he did not 

examine.it to ascertain the extent of it. The wound across the 
finger had the appearance as if it had been cut with a sharp instru¬ 
ment, as if a sharp instrument had been drawn across it. 

Fred J. Merscheimer, a witness of law’ful age was called by the 
defendant and testified that he is the Claims Agent for the Washing¬ 
ton Railway and Electric Company, and that he was at the Morgue 
on the 2nd of January, 1911 ; that his attention was called on that 
day to the condition of the right hand of the defendant; that he 
didn’t examine it closely; that there was a cut on this part of the 
hand; that there was a wound in the muscle of the thumb. Wit¬ 
ness cannot tell whether or not the wound was deep. 

The defendant to further maintain the issues on its part joined 
called Dr. Robert M. Kilgore, who testified that he took Charles J.. 
Chipman from the scene of the killing at 711 Delaware Avenue, 
S. W., to the Casualty Hospital, and that when he searched Chip^. 
man on reaching the Hospital, he found in his righthand over¬ 
coat pocket an open penknife. Witness identified the knife as being 
the knife found in the righthand overcoat pocket of the deceased. 
Witness also testified that he was present the next day at the autopsy 
held over the body of Charles J. Chipman, and that he examined the 
wounds as found at the autopsy. Whereupon the following oc¬ 
curred : 

Q. From the nature of the wounds, as you found them 

19 upon examination first, and afterw’ards by witnessing the 
character of the wounds at the autopsy, and assuming that 
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the deceased, when stabbed, when he received those wounds, was 
lying on his back in the northwest corner of the room, out of which 
you removed him, could he, in your opinion, have gotten on his 
feet and gotten in the position he was when you found him. 

To the asking of which question counsel for the United States ob¬ 
jected, which objection was sustained by the Court, to which ruling 
defendant’s counsel then and there objected, and prayed the Court 
to note said exception upon its Minutes which was accordingly done 
and the same is made a part hereof. 

:/• 4 v $... : IK ' 

The defendant to further maintain the issues on his part joined 
called Pasualo Dangueso, a witness of lawful age who testified that 
he knows Antonio Sacrini; that he has known him six or seven 
years; that he lived with him in 1909; that he did know Charley 
Chipman; that he did know him when he lived at 467 Armory 
Street. Witness says that he heard the deceased Chipman say that he 
wanted to kill Sacrini, then deceased called witness out in the yard 
and then said to witness, “Sacrini has work to do,” and he said 
“Yes.” Chipman then said, “When he comes home tonight, tell 
him I am going to kill. I bought a good Italian knife, arid also I 
have a gun. Witness says that he told Sacrini what Chipman told 
him when he returned that night, when Sacrini returned from 
work, at 116 B Street, Northeast, where Sacrini lived; that Sacrini 
did not go to Armory Street house that night. WitnesB says that he 
often heard that Chipman generally threatened off and on to in¬ 
jure Sacrini; that Chipman said that he didn’t like to see 
20 Sacrini knocking about that Street, and if he did he was 
going to kill him; that witness saw the knife which Chipman 
had and it was a black handle knife with a blade three or four inches 
long, and Chipman said he had purchased it from an Italian. 

On cross-examination witness testified that — has been in this 
Country nine or ten years; that when he heard Chipman say this 
about Sacrini it was about a year and a half ago. 

The defendant to further maintain the issues on his part joined 
called WilliAm Jackson, a witness of lawful age, who testified that 
he lives at 463 Armory Street, southwest, and lived there about two 
years; that he knows Antonio Sacrini; that he has known him about 
a year; that he knew Charles J. Chipman, knew him a short time; 
that Chipman lived next door, 465 Armory Street; that Minerva 
lived there with Chipman. Witness had a conversation with Chip- 
man about Antonio Sacrini; that Chipman had some trouble with 
witness; that Chipman always came home drunk; that witness 
would often see Chipman and Chipman would tell witness “Well, I 
am going to kill that Italian.” I says, Chipman, don’t do nothing 
like that; Tony don’t bother nobody.” Witness says .that he met 
Tony out on the Street after this conversation and told the defend¬ 
ant to stay away from home that Charley was liable to kill him. 
Tony did not go to the house that night. Witness says that defend¬ 
ant was living at the house w r ith the Pollena woman at .that time. 

Q. Do you know what his reputation for peace and good order 
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was in the community where he lived? A. I don’t know 

21 his reputation exactly. 

Q. Do you know what I mean by reputation? A. Yes. 

Q. Do you know whether his reputation was good or bad? 

Alice Jackson testified for the defendant as follows: that she 
lives at 463 Armory Street, and that she knows Antonio Sacrini; 
that she has known him for about a year; that he lived next door 
to witness; that she knew Charles J. Chipman, that Chipman lived 
at the defendant’s house part of the time ; that Chipman lives next 
door to witness; that he came there to live after defendant left. 
Witness says that before deceased came to the defendant’s house to 
live, he used to visit there very frequently; that when the defendant 
would go out to work in the morning at 6 o’clock the deceased would 
come there, and that he would stay there until the defendant re¬ 
turned at 6 o’clock in the evening, that she often heard the deceased 
threaten the defendant and that she has often seen the defendant 
leave his own house and go away, and say that he didn’t want any 
fuss, and that after he would go, Chipman would make threats 
against him. 

* On cross-examination witness testified that defendant lived next 
door about nine months, but witness is not sure of that. Witness 
does not know when the defendant went aw;v, that she missed him 
for about three weeks before Chipman started this row in the house, 
about three weeks before this Chipman fellow came. Witness says 
that she has heard Chipman threaten the defendant many 

22 times, and that the defendant would go away, that he would 
walk on out of the house and go down 4% Street or go up 

4V 2 Street and say, “I don’t want no trouble.” 

S. J. Bushey, a witness of lawful age was called for the defendant 
and testified that he is foreman of the Pennsylvania Railroad, and 
has been for twenty-one years; that he knows Antonio Sacrini, and 
has known him about four years, during all of which time he has 
been employed by the Pennsylvania Railroad; that he has been em¬ 
ployed under the defendant on the Pennsylvania Railroad for the 

last three vears and two months. 

*/ 

Q, Do you know other people there who knew him? A. Well, 
yes; there are others who know him. Mangum, for instance, knows 
him and Mr. McCarthy knows him. 

Q. And the men around there working knew him? A. The men 
that worked for me. I have 24 men now and I guess every one of 
them knows him. 

Q. Do you know what his reputation was for peace and good 
order? 

The Court: You must qualify him by showing that he knows 
others who know his general reputation in the community. 

Q. Do you know what his general reputation is in the community 
for peace and good order? A. No; not away from the railroad. 

Q. Only from the railroad? A. Only from the railroad. 

Mr. Turner : I think that disqualifies him. 
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The Court: Certainly that disqualifies him. 

Counsel for the defendant then and there excepted and 

23 prayed the Court to note said exception upon its minutes 
which was accordingly done, and the same is made a part 

hereof. 

James McCarthy, a witness of lawful age testified for the defend¬ 
ant as follows: That he was also a foreman on the Pennsylvania Rail¬ 
road and knew the defendant for several years, but knew his reputa¬ 
tion only among those with whom he worked on the railroad. 

W. K. Mangum, a witness of lawful age was called for the de¬ 
fendant. When called as a witness the following occurred. 

Mr. Gardiner: I have not talked with this witness and don’t 
know if he can testify. 

The Court: You ought not to take up the time of the Court call¬ 
ing witnesses that cannot give any evidence in the case. 

Mr. Gardiner: I assume that this testimony will be on the same 
line as that of the other witness. 

The Court: Then he need not be sworn. 

Dr. Charles W. Montgomery, a witness of lawful age was called 
as a witness for the defendant and testified that he is a practicing 
physician; that he was at the Morgue on the 2nd day of January, 
1911, and that he saw the defendant there; that his attention was 
called to the condition of the defendant’s right hand; that there 
were three fingers cut on the right hand and one on the left, there 
was a cut on the muscles of the thumb of the right hand across the 
ride there; that it looked to be a quarter of an inch deep, about one 
inch in length; that it was a smooth wound, like it was done 

24 with a sharp instrument; that witness could not tell whether 
it was done with a pointed instrument or not. Witness says 

that it had been washed evidently and the edves were closed together; 
that there was no blood about it then. Witness says that he does 
not remember to tell just how old it was, but that it was about 24 
hours old. 

Antonio Sacrini, the defendant, testified in his own behalf as 
follows: That he is 32 years of age; that he has lived in America 
about eight years; that he has lived in Washington 6M> years. When 
he first came to Washington he worked on the reservoir for about 
seven months; on the Baltimore and Ohio Railroad a little while, 
and ever since then he has worked on the Pennsylvania Railroad; 
that when he first came to Washington he lived on B Street North¬ 
west; that he lived at 465 Armory Street, that he lived there about 
three years with Minerva Pollena; that he knew Charles J. Chip- 
man ; met him at Armory place; that when he met him he told him 
that he had been a soldier in the Philippines, and when he was over 
there he said he killed a man when he was a soldier. He said he 
stabbed a woman over here in Washington with a knife. Then he 
said he stabbed a man with a knife; and that he shot Will Jackson, 
a colored man on 4% Street; that Will Jackson told witness of it 
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the night of the shooting; that Will Jackson came to the defendant’s 
house and told him that Charley Chipman had killed Minerva, and 
that witness said, “well, if he has done it, I can’t help it.” I won’t 
go over there; I’m scared to go around there; maybe he will kill me 
too.” And witness did not go there that night. 

25 Q. State whether or not you ever heard of any threats 
being made against you by Charles J. Chipman? A. Yes, 

sir. 

Q. Tell us what you heard, commencing at the beginning, and 
take your time? 

Witness says that about three weeks after he left the house on 
Armory Street he went over there that night, he went over there 
one night, and that when he went in the house Charley Chipman 
was standing right across the back holding the door; that when he 
saw me he cursed me, and said if you want to fight come on, and I 
will fight you. I don’t care if you are bigger than I am, I will 
fight you and T will kill you. He commenced to put his hand in his 
j>ocket to pull a knife on me. Witness said: “Listen, man; I 
didn’t come over here to have no fight with you,” and then when I 
saw that he would sure enough do that T went out and went on my 
business. Witness says that he believed that the deceased would kill 
him because witness knew all about that he had said to witness, he 
had done before, and I believed that he had done them, and that 
he would kill me. A couple of weeks after that Pasqualo, that was 
talking here a while ago, came to my house and said, “Tony, I 
want something to tell you,” He said, “For God’s sake, don’t you 
go in 4 Vo Street. Charley Chipman says if you go on 4% Street 
tonight he is going to blow your brains out, and he is going to cut 
your throat.” I said, “I won’t go nowhere;” and witness went up¬ 
stairs and went to sleep; didn’t go out of the house that night; that 
a couple of weeks after that defendant met Chipman on 4% 

26 Street and Chipman asked defendant to loan him $1.25; 
witness loaned him the $1.25, and that when Chipman got 

paid off he met him on 4!4 Street and that Chipman said “ah, ha; 
ah, ha; you look for that dollar and a quarter,” and defendant said, 
“No, sir; T ain’t look for mv monev;” lie said, “Here is vour dollar 
and a quarter,” and he gave it to me, then deceased said, “I have 
got my pistol out of the pawn shop, too.” T said, “There is a police 
going to see you, and they will lock you up for nothing.” Then 
he put his pistol back in his pocket and said to me, “Come on r 
Tony, let’s have a drink.” Witness said to him, “No, I got to go 
home to attend to some business.” But promised him to come 
back on 4 1/2 street that night. Witness said to himself that he 
would not come back and witness did not come back that night. 
That night he shot a colored fellow on 4 y<> street; that’s what wit¬ 
ness was told. Some people said that Chipman intended to kill wit¬ 
ness that night before he got arrested. Witness says that he did not 
go to Franklin’s house on Christmas eve as testified to by Franklin 
and the other Government witnesses. Witness says that he was at 
Franklin’s house on the 11th or 12th of December; that he was in 
the saloon with Pelligrino, Franklin came in and he asked Franklin 




AKTONtO SACR1NI VS. UXlTED STATES. 16 

to have a drink, and Franklin then asked witness back to his room, 
which is in the back of the saloon that he did not take a pistol out 
of his pocket; that he did not say he was going to kill anybody; 
that he made no threats of an Jr character whatever; that was the 
only time he was up there. Witness says the morning after Jackson 
told him that the deceased Chipman had killed the Pollena woman 
he saw the Pollena woman on 4 y 2 street and she had her 

27 apron up to her face, and it was all swollen up, and witness 
said to her “that man is going to kill you, He says he is going 

to kill you, and he will, but I can’t help it. So I left and went to 
my place. Witness says that he has seen Chipman with a knife 
many times; that it was an American knife, long like that; that 
he does not know how many blades it had in it. Witness says that 
he went to see the Pollena woman on Delaware Avenue. Witness 
says that after Chipman came back from the Jail; that he knows 
Chipman was in jail; that he knows that he was in there for shoot¬ 
ing that fellow on 4 y 2 Street; that he went on Delaware Avenue on 
the night of the trilling; that he met the Pollena woman on the 
corner of G Street and Delaware Avenue, and that she told him 
that she had been in the bar-room to get five cents worth of beer, 
and that she invited him in the house and he went in the house, 
and after being in there a little while the deceased, Chipman came 
in; that he raised his head and looked at him, me, and seen me, 
and then said “hello, Tony,” witness said, “hello Charley”; de¬ 
ceased then asked witness why he had not been to Jail to see him. 
Deceased then came over to him, witness, and felt his pockets, and 
said “w T hat have you got in your pocket?” Witness said that he did 
not have anything in his pocket. Deceased then said he would 
treat witness and after taking a drink with the deceased, the de¬ 
ceased requested witness to go to the bar-room with him, and they 
went together into the bar-room, which was across the street; that 
while in the bar-room he walked in the back of the bar-room and 
came back with an open knife in his right hand; that witness 

28 did not examine the knife because it w r as in his right hand; 
the blade was under his arm; it was open and witness said 

“Charley, what are you going to do with that knife,” and told the 
deceased to put the knife aw r ay, and the deceased put the knife in 
his right hand pants pocket with the handle down and the blade up; 
didn’t close the knife, then the witness suggested going out of the 
saloon and was followed by the deceased, and when on the outside 
witness suggested that he w r ould go home but deceased says, “come 
on, come on over with me,” and the deceased grabbed witness’ arm 
and the witness went back to the house at 711 Delaware Avenue, 
S. W., with him, and when he got in the house he said, “I am 
going to take this knife and kill you and that woman too, and Chip- 
man went in the front room, and I went in the kitchen, and the 
kitchen w as a small back room and witness was asked by the Cole¬ 
man woman what time it was, and witness took out his watch and 
said it was about half past seven. Witness said that he told the 
Coleman w^oman that he had two watches, “one keeps good time, 
and the other runs too fast” and at that time Chipman came out of 
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the front room and he said to witness, “is Minerva your wife” and 
witness answered that she w T as, at that time witness was standing by 
the stove on the side next to the back window and Chipman was 
standing on the other side of the stove between the stove and the 
door leading to the front room. Chipman then cursed defendant 
and repeated three times that he would cut his throat, each time 
advancing towards defendant; defendant backed to the door leading 
to the hall; that defendant w’ould have gone out of the door but 
w r as afraid to turn for fear that Chipman would cut him 

29 with the knife; that when Chipman came real close to him 
he put his hand in his pocket in an attempt to pull out the 

knife that witness had seen placed in his pocket open at the bar¬ 
room a short time before; that witness then grabbed the deceased by 
the muscles of his upper arm and pushed him back and they fell 
in the northwest corner of the room; that when they fell witness 
felt a knife penetrate the muscles of his right thumb and he grabbed 
the knife in the hands of the deceased, but he w r as so excited and 
scared that he does not know what he did; that wftness believed that 
every minute the deceased would kill him. 

Q. What was your belief at that time. What did you believe or 
w T hat did you fear? A. I believed he was going to kill me. He 
said he was going to cut my throat and he had the knife there and 
I thought that he was going to kill me. 

Q. You believed that at that time, did you? A. Yes, I believed 
it, all right. I was scared. 

Witness says that he took the knife out of his right hand. Wit¬ 
ness says that so far as he knows or realizes he left the knife with 
the deceased; that he was scared that he thought the man w r as 
going to get up and he always had a pistol in his pocket, and he 
was going to shoot the witness and witness ran away; that witness 
had a pistol on him at the time; that witness did not know that he 
had killed the deceased until the next day in the Station House 
when he was told by Minerva Pollena that the deceased was dead. 

Defendant on cross-examination testified that his work on the 
railroad was shovelling gravel. Witness does not know how 

30 big the man Chipman was, he w T as smaller than witness. * 
Witness does not know T his weight. Witness says that Chip- 

man w r as smaller than he. Witness when shown the knife in evi¬ 
dence found in Chipman’s right hand overcoat pocket, says he is 
unable to state whether that is the knife he had open in the salmon. 
Witness says that the knife w T as open in the saloon. Witness 
says he had a loaded revolver on him at the time of the 
killing; that he never thought about the pistol in the excitement; 
that he carried the pistol because he had some money in his pocket. 
Witness says that he didn’t know’ that he had cut Chipman when he 
left the house; that he was so excited and scared that he didn’t 
know T anything about what happened; that he didn’t intend to cut 
him; that he ran away because he was scared. Witness says that 
he did not tell the Policeman at the Station that he was not Tony 
Sacrini; that he never asked the witness his last name; that he 
asked witness what his name was and he said Tony. Witness says 
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that when the Policeman came up to him he said “I have been 
looking for you for a long time.” Witness says that the mark on 
his hand was there at that time; that when he came out of the 
saloon he was afraid of Chipman, and that is why he wanted to go 
home. Witness says that he didn’t go out of the back door because 
he was talking to the Coleman woman; that he did not give witness 
time to get out; that he did not go to Franklin’s on Christmas Eve, 
but that he was there on December 11th or 12th when he was paid 
off. 

Thereupon the Government called in rebuttal Dr. Robert 

31 M. Kilgore, who testified that when he found the deceased, 
Chipman, he did not find any knife in any of his wounds. 

John E. Sears testified for the Government in rebuttal that 
when he arrested the defendant he did not see any cut on his 
hand. 

On cross-examination he says that he saw the defendant searched, 
and that they did not find any knife on him; that they removed all 
of his belongings from him. 

Edw ard T. Harney, testified in rebuttal that Charles J. Chip- 
man weighed 150 pounds; that he found no knife. 

David Crouch, testified in rebuttal that he knew Charles J. Chip- 
. man, and that he weighed about 140 or 150 pounds. 

Mary Louise Coleman, testified in rebuttal that when she re¬ 
turned after getting a policeman that she found no knife about 
Chipman; that it was searched for but no knife was found. 

Marion L. Thomason, a witness of lawful age was called as a 
witness by the United States in rebuttal, and testified that he is the 
Officer that w as called to Delaware Avenue, but that he did not see 
any knife. 

« 

Minerva Pollena, testified in rebuttal that she never heard 
Chipman threaten Sacrini at any time; that she never heard any 
fuss at the Armory Street house. 

Dennis T. Dant, testified in rebuttal that he lives at 335 I 
Street, southwest, and knew Charles J. Chipman; that Charles J. 
Chipman boarded at witness’ house for over a year before he was 
killed, and that his reputation was quiet and peaceful. 

32 On cross-examination witness testified that he never heard 
Chipman killed a man in the Philippines, or of having been 

dishonorably discharged from the Army; never knew that he had 
shot at Will Jackson; that Chipman, the deceased was a good, quiet, 
peaceful, sober fellow so far as witness knows. 
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Minnie West, a witness of lawful age was called by the United 
States and testified in rebuttal that she is the daughter of Mr. Dant, 
and that she knew Charles J. Chipman; that he boarded at the 
home of witness and witness’s father, and that so far as she knew 
he had a good reputation in the neighborhood. 

• Matthew S. Brannigan, a witness produced by the United 
States in rebuttal testified that he is a guard at the District Jail, and 
that the defendant weighed 182 pounds; that they have not the 
weight of Chipman at the District Jail, as they only weigh pris¬ 
oners in murder cases. 

John W. Watson, a witness produced by the United States in re¬ 
buttal testified that he is the physician at the District Jail, and that 
when Charles J. Chipman was a prisoner at the Jail he examined 
him and that he believes his weight to have been about 133 or 135 
pounds. 

Thereupon the testimony being closed the United States offered 
the following prayer: 

If the jury believe from the evidence that the defendant seized the 
deceased and threw him down upon the floor, and was on top of 
him, and while in that position the deceased drew a knife and cut 
the defendant, and the defendant disarmed the deceased, 
33 and after having disarmed him, struck him the fatal blows 
with the knife while the deceased was still upon the floor and 
disarmed, then the defendant exceeded the right of self-defense, 
and is guilty at last of the crime of manslaughter. 

Given and Ex. 

WRIGHT. 


The defendant then offered the following prayers: 

I. 


“The jury are instructed that the defendant is presumed to be 
innocent of the offense for which he is on trial; and that he is en¬ 
titled to a verdict of “Not Guilty,” unless upon all the evidence the 
jury are satisfied of his guilt beyond a reasonable doubt. 

Given. 

WRIGHT. 



“If the jury find from the evidence that the deceased, Chipman, 
by his words and acts prior to the day he w T as killed, and on that 
day, immediately before the killing, caused the defendant at the 
time of the killing to believe in good faith and upon reasonable 
ground, that he, Chipman, was about to make a deadly assault upon 
the defendant, then the jury are instructed that the defendant had 
the right to use the necessary means to defend himself against such 
apprehended assault, and if need be to kill his antagonist, if in 
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good faith he believed that that was necessary to protect 
34 himself from a deadly assault. 


Refused and Ex. 


III. 


WRIGHT. 


“If the jury find from the evidence that the deceased Chipman, 
just before the cutting which resulted in his death approached the 
defendant in such a way as caused the defendant in good faith to 
believe and gave him reasonable ground to believe, that Chipman 
was about to make a deadly assault upon him, then the defendant 
was justified in acting upon that belief, even though it should ap¬ 
pear as a matter of fact that Chipman was not armed with the knife 
with which he was killed at the time. 


Given. 


IV. 


WRIGHT. 


“If the jury find from the evidence that the defendant had rea¬ 
sonable ground to believe, and did believe, that an assault might 
be made upon him by the deceased by which his life would be in 
danger, or he would be in danger of great bodily harm, he had the 
right to protect himself against such an assault; and if such assault 
was made upon him, or attempted to be made upon him, he had the 
right to protect himself against it even to the taking of the life of 
his assailant. 

Refused and Ex. 

WRIGHT. 


35 “The jury are instructed that in determining whether the 

defendant in taking the life of Chipman acted in good faith 
under a reasonable apprehension that he was in danger of losing 
his life or of suffering great bodily harm at the hands of Chipman, 
they should take into consideration along with the other evidence 
in the case any threats which the jury shall be satisfied from the 
evidence Chipman had made against the defendant, which has been 
communicated to the defendant. 

Refused and Ex. 

WRIGHT. 


VI. . 

“The jury are instructed that in determining whether Chipman 
at the time of the cutting which resulted in his death, made, or 
undertook to make, a deadly assault upon the defendant, they, 
should consider, along with the other evidence in the case, any 
threats which they shall be satisfied from the evidence Chipman 
had made against the defendant whether communicated to the lat¬ 
ter or not. 

Refused and Ex, 


WRIGHT, 
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VII. 


“If the jury find from the evidence that at the time of the cutting 
which resulted in the death of Chipman, the defendant was in the 
house at 711 Delaware Avenue, Southwest, and that he went to 
said house without any intention or determination to assault 
36 or injure the deceased, and that an assault was about to be 
made upon him by the deceased, from which he had reason¬ 
able ground to believe, and in good faith did believe, that he was 
in danger of losing his own life or of receiving great bodily harm, 
and if under the circumstances, and because he believed his life 
to be in danger, or that he would receive great bodily harm, he 
grabbed the decedent and in the scuffle which followed they fell to 
the floor, and that when they struck the floor Chipman had an 
open knife in his hand with which he stabbed the defendant, and 
that the defendant honestly believing that he w'ould be killed by the 
deceased and in the excitement he killed the deceased with the de¬ 
ceased’s own knife, then the killing is justifiable and your verdict 

should be Not Guiltv. 

*/ 

Refused and Ex. 

WRIGHT. 


VTTI. 


“If upon all the evidence in the ca«e the jury entertain a reason- 
able doubt as to whether the defendant stabbed and killed Chipman 
under the belief, in good faith, and upon reasonable ground, that 
it was necessary, to do so to prevent Chipman from killing him, or 
doing him great bodilv harm, then vour verdict should be Not 
Guilty. 

* Given bv consent. 

WRIGHT. 


37 


IX. 


“The jury are instructed that if upon the whole evidence they 
believe that Chipman at the time of the cutting which resulted 
in his death, had in his possession, in his overcoat pocket, the open 
knife which is in evidence, identified by the witness, Kilgore, then the 
defendant is entitled to the benefit of that evidence along with all 
the other evidence in the case and you are to take into considera¬ 
tion that fact in determining whether or not it was the intention of 
Chipman to take the life of the defendant ; and in further determin¬ 
ing whether or not the defendant honestly believed that the de¬ 
ceased did intend to take his life. 


Refused and Ex. 


WRIGHT. 


X. 


“If the jury find from the evidence that the defendant at the tim 
he killed the decedent had reasonable ground to believe, and die. 
in good faith believe, that he was in danger of losing his own life, 
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or of suffering great' bodily harm from an assault by the deceased, 
actually, or in good faith apprehended, their verdict should be “N&t 
Guilty.” 

Refused and Ex. 

WRIGHT. 


XIII. 


“The Court instructs the jury that if they believe from the evi¬ 
dence that the deceased was on the provocation to assault the de¬ 
fendant, armed with a deadly weapon, and apparently seek- 
38 ing his life, he was not obliged to retreat, but might stand 
his ground and defend himself with such means as are within 
his control, and so long as there is no wilful intent upon his part to 
kill his antagonist, and no purpose of doing anything beyond what 
is necessary to save his own life, he is not guilty of murder or man¬ 
slaughter if death results to his antagonist from a blow given him 
under such circumstances. 

Refused and Ex. 

WRIGHT. 


To the granting of the Prayer for the Government, and the re¬ 
fusal to grant the Prayers of the defendant, which were refused, 
defendant’s counsel then and there excepted, and prayed the Court 
to note such exception upon its minutes, which was accordingly 
done, and the same is made a part hereof. 

Thereupon the Court of its own motion charged the jury as fol¬ 
lows; 

Gentlemen of the jury, the defendant, while admitting that he 
inflicted the wounds from which Chipman died, denies that he is 
guilty of any violation of law, denies that he is guilty of any crime, 
his claim being that he inflicted the wounds in self defense. 

It is more agreeable to an orderly consideration of the case that 
you should in your deliberation determine, first, that question. 
Therefore, the Court will first deal with the law which governs the 
subject of self defense. 

It is plain enough that no man, if he performs an act 
39 which is a lawful act as distinguished from an unlawful act, 
is guilty of any wrong, guilty of any crime; therefore, if 
circumstances arise in which a man has the right to perform an act 
which occasions the death of another, the act being done as a matter 
of right is not unlawful and he has not violated any law. 

There are circumstances in which the law recognizes the right of 
an. individual to take the life of another—only under the circum¬ 
stances of self defense. When one is confronted with a situation 
which seems to him at the moment to carry to his mind the menace 
made by another against his life, or bodily security, and when the 
circumstances which do actually surround him are of such a serious 
and threatening nature as that a man of ordinary judgment, if he 
had been at hand, would have reached the same conclusion, then 
the law justifies that individual who is so apparently menaced in 
resorting to whatever force may be reasonably necessary to protect 
his own person against the menace that seems to be offered. 
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You observe from that that the right which he has when ap¬ 
parently menaced is one to defend his own person—no more. 
Therefore, in exerting the right of self defense, while the degree of 
force used by one who seeks to avail himself of it is not nicely 
measured bv the law, the law does not permit one nor does the law 
justify one in exerting a degree of force which is so dispropor¬ 
tionate to the menace which appears to be offered against his safety 
as to show that there exists in his mind not a mere desire to save 
himself but a desire to inflict harm and injury and vengeance against 
his adversary. 

40 Those are the general terms in which the law puts the 
proposition which govern the determination of self defense. 

When you come to apply them to a particular case you must, as far 
as the evidence enables you to do that, put yourself in the position 
of the actor, paint to your own mind as accurately as the evidence 
enables you to do, the environment; the situation that existed at 
the time the defendant performed the act frowhich he is held, so 
that you can decide the two essential questions—because there are two 
rather than one question essential for consideration in respect to the 
doctrine of self defense. 

First, you must inquire as to the mind of the actor, with the view 
of determining what he really believed at the moment—not what he 
says now he believed—because it is necessary l>efore one can be jus¬ 
tified in taking the life of another that he shall have believed at 
the moment he struck the blow which resulted in death, that his own 
life was in danger at the hands of his adversary, or if not his life 
actually in danger, that he was at the moment in danger of grievous 
and serious bodilv harm. That is what he must believe. 

O 

Now, inasmuch as the judgment of human creatures varies accord¬ 
ing to the make up of each—some there are of stable, accurate 
judgment—others of minds so illy balanced as that their judgments 
are formed not upon reason but rather without it—the law cannot 
leave to each man, and it does not leave to each man, the right of 
acting upon his own particular belief at the moment entirely aside 
from what the circumstances may be; but that law looks into the 
circumstances with the view of determining whether or not 

41 he had the right to believe what he may have believed. 

That brings in the second question, which is always neces¬ 
sary to be considered in the doctrine of self defense, and that is to 
say, it is necessary before one may kill another in self defense, that 
he shall actually have believed in his own mind at the very moment 
he strikes the blow that then either his life is in danger or that he 
is in danger of great bodily harm, and more than that, the circum¬ 
stances which present themselves to his mind at the moment must 
be such a« that they would have created in the mind of a reasonable 
man, the ordinary average man, a belief that he would have been in 
such danger if he had been in those same circumstances. 

Inasmuch as both of those questions are of importance, not only 
the question what did the defendant actually believe at the moment 
he struck the blow, but the other question whether or not if he did 




ANTONIO SACRINt VS. UNITED STATES. 23 

believe his life was in danger a reasonable man would have believed 
that, evidence has been offered on both propositions. 

It was upon the theory of enabling you to understand exactly what 
the condition of the mind of the defendant was at the time he struck 
the blow that the evidence was presented before you as to what he 
had heard about the deceased before that time, and what 
he claimed he knew about the deceased before that time, because the 
inquiry as to what the defendant may have known or may have heard 
about the deceased as to what kind of a man he was, whether danger¬ 
ous or not, was one of the elements for consideration by his mind 
at the time. Therefore, you will have to inquire whether the 
claims made by the defendant in those respects are borne out 

42 by the evidence; whether he had heard about Chipman what 
he says he heard; whether he had known about Chipman the 

things he said he knew; you must consider that with the view of 
ultimately determining the question of whether or not he did at the 
time of striking the blow think that Chipman was the kind of a man 
that was dangerous, and was at that time about to make an attempt 
on the life of the defendant himself. And it was on that same theory 
that evidence was offered by both the defendant and the prosecution 
tending to show the general name that Chipman had in the commu¬ 
nity, on the theory that if a man has a general name in the com-' 
munity everybody may be presumed to know about it, and that 
therefore, if Chipman had a general reputation that the defendant 
might have heard about it and known about it, and therefore it 
would have been in his mind at the time of striking the blow. 

Evidence is offered by the defendant tending to show that the 
reputation of Chipman was that he was a dangerous, violent, vicious 
man. Evidence is offered of a contrary nature by the Government, 
tending to show that his reputation was not that of a violent, vicious 
and dangerous man,—all the evidence along those two lines bearing 
upon the single consideration that that suggested, that is to say, 
tending to show what the defendant may have actually heard or may 
have actually known about Chipman, so that you, knowing what the 
defendant may have known, may make up your minds what the 
defendant actually believed Chipman to be when he was in the 
room with him, and to say whether at the time he believed he was 
actually in danger of death or great bodily harm from Chipman. 

Now, as to the other and equally essential question for con- 

43 sideration in the determination of self defense, you must pic¬ 
ture this as clear as the evidence can make it in comprehen¬ 
sion of the exact situation that existed at the time; not only the state, 
whether drunk or sober, of the defendant, but the state, whether 
drunk or sober, of Chipman; the relative sizes and strength of the 
two men; whether or not Chipman did have, as the defendant claims 
he had, a knife with which he assaulted the defendant, and all other 
circumstances ought to be considered by you which existed at the 
very moment, so that you can say, knowing what those circum¬ 
stances were as disclosed by the evidence so that you can say 
whether if a reasonable man had been there in the place of the de¬ 
fendant that he, a reasonable man, would have believed he was in 
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You observe from that that the right which he has when ap¬ 
parently menaced is one to defend his own person—no more. 
Therefore, in exerting the right of self defense, while the degree of 
force used by one who seeks to avail himself of it is not nicely 
measured bv the law, the law does not permit one nor does the law 
justify one in exerting a degree of force which is so dispropor¬ 
tionate to the menace which appears to be offered against his safety 
as to show that there exists in his mind not a mere desire to save 
himself but a desire to inflict harm and injury and vengeance against 
his adversary. 

40 Those are the general terms in which the law puts the 
proposition which govern the determination of self defense. 

When you come to apply them to a particular case you must, as far 
as the evidence enables you to do that, put yourself in the position 
of the actor, paint to your own mind as accurately as the evidence 
enables you to do, the environment; the situation that existed at 
the time the defendant performed the act frowhich he is held, so 
that you can decide the two essential questions—because there are two 
rather than one question essential for consideration in respect to the 
doctrine of self defense. 

First, you must inquire as to the mind of the actor, with the view 
of determining what he really believed at the moment—not what he 
says now he believed—localise it is necessary l>efore one can be jus¬ 
tified in taking the life of another that he shall have believed at 
the moment he struck the blow which resulted in death, that his own 
life was in danger at the hands of his adversary, or if not his life 
actually in danger, that he was at the moment in danger of grievous 
and serious bodilv harm. That is what he must believe. 

Now, inasmuch a« the judgment of human creatures varies accord¬ 
ing to the make up of each—some there are of stable, accurate 
judgment—others of minds so illy balanced as that their judgments 
are formed not upon reason but rather without it—the law cannot 
leave to each man, and it does not leave to each man, the right of 
acting upon his own particular belief at the moment entirely aside 
from what the circumstances may be; but that law looks into the 
circumstances with the view of determining whether or not 

41 he had the right to believe what he may have believed. 

That brings in the second question, which is always neces¬ 
sary to be considered in the doctrine of self defense, and that is to 
say, it is necessary before one may kill another in self defense, that 
he shall actually have believed in his own mind at the very moment 
he strikes the blow that then either his life is in danger or that he 
is in danger of great bodily harm, and more than that, the circum¬ 
stances which present themselves to his mind at the moment must 
be such as that they would have created in the mind of a reasonable 
man, the ordinary average man, a belief that he would have been in 
such danger if he had been in those same circumstances. 

Inasmuch as both of those questions are of importance, not only 
the question what did the defendant actually believe at the moment 
he struck the blow, but the other question whether or not if he did 
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believe his life was in danger a reasonable man would have believed 
that, evidence has been offered on both propositions. 

It was upon the theory of enabling you to understand exactly what 
the condition of the mind of the defendant was at the time he struck 
the blow that the evidence was presented before you as to what he 
had heard about the deceased before that time, and what 
he claimed he knew about the deceased before that time, because the 
inquiry as to what the defendant may have known or may have heard 
about the deceased as to what kind of a man he was, whether danger¬ 
ous or not, was one of the elements for consideration by his mind 
at the time. Therefore, you will have to inquire whether the 
claims made by the defendant in those respects are borne out 

42 by the evidence; whether he had heard about Chipman what 
he says he heard; whether he had known about Chipman the 

things he said he knew; you must consider that with the view of 
ultimately determining the question of whether or not he did at the 
time of striking the blow think that Chipman was the kind of a man 
that was dangerous, and was at that time about to make an attempt 
on the life of the defendant himself. And it was on that same theory 
that evidence was offered by both the defendant and the prosecution 
tending to show the general name that Chipman had in the commu¬ 
nity, on the theory that if a man has a general name in the com-' 
munity everybody may be presumed to know about it, and that 
therefore, if Chipman had a general reputation that the defendant 
might have heard about it and known about it, and therefore it 
would have been in his mind at the time of striking the blow. 

Evidence is offered by the defendant tending to show that the 
reputation of Chipman was that he was a dangerous, violent, vicious 
man. Evidence is offered of a contrary nature by the Government, 
tending to show that his reputation was not that of a violent, vicious 
and dangerous man,—all the evidence along those two lines bearing 
upon the single consideration that that suggested, that is to say, 
tending to show what the defendant may have actually heard or may 
have actually known about Chipman, so that you, knowing what the 
defendant may have known, may make up your minds what the 
defendant actually believed Chipman to be when he was in the 
room with him, and to say whether at the time he believed he was 
actually in danger of death or great bodily harm from Chipman. 

Now, as to the other and equally essential question for con- 

43 sideration in the determination of self defense, you must pic¬ 
ture this as clear as the evidence can make it in comprehen¬ 
sion of the exact situation that existed at the time; not only the state, 
whether drunk or sober, of the defendant, but the state, whether 
drunk or sober, of Chipman; the relative sizes and strength of the 
two men; whether or not Chipman did have, as the defendant claims 
he had, a knife with which he assaulted the defendant, and all other 
circumstances ought to be considered by you which existed at the 
very moment, so that you can say, knowing what those circum¬ 
stances were as disclosed by the evidence so that you can say 
whether if a reasonable man had been there in the place of the de¬ 
fendant that he, a reasonable man, would have believed he was in 
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danger of either death or great bodily harm from the hands of 
Chipman. 

Having determined the probative force of the evidence upon 
those two questions, then make up your mind about whether or 
not he had the right to kill Chipman in self defense. It brings us 
right back where we started with the original proposition, that if 
he really believed he was in danger of death or great bodily harm 
from Chipman, and if at the moment the circumstances were such 
as would have made a reasonable man think he was in danger of 
death or great bodily harm from Chipman, right then, just at that 
moment—not in the future at all, but then—then he had the right 
to take Chipman’s life if that was reasonably necessary to protect 
himself from the assault which Chipman appeared to offer. 

But on the other hand, if you find that he did not believe 

44 he was in danger of death or great bodily harm from Chip- 
man, or if, in the alternative, you find that even if he did 

believe that, that the circumstances of the moment were not such as 
to indicate to a man of reasonable prudence that he was then at that 
time in such danger from Chipman that he had a right to kill him 
in self defense, then the act of striking him to produce death would 
be unlawful act, he would be responsible for it. 

On this question of self defense observe what I suggested, in per¬ 
haps not emphatic terms, in the beginning of the subject; that the 
theory of the law of self defense is that a man may do what is reason¬ 
ably necessary to protect himself, to save himself, but it does not 
justify the doing of anything out of revenge as distinguished from 
adopting a method of self preservation. 

Now if you find under the considerations laid before your minds 
that the defendant had the right to kill him in self defense, that 
will end the case, and you will bring in a verdict of not guilty. If 
on the other hand, you find according to the criterion laid down 
that he did not have the right to kill him in self defense, that would 
essentially carrv with it at least a conclusion by you that the blow 
which produced his death was not lawful, and that therefore the 
defendant is guilty of at least the crime of manslaughter, because 
manslaughter is merely an unlawful killing of another, whether in¬ 
tended or not—the intention is not important to guilt of man¬ 
slaughter. "Whoever does an unlawful act . against another which 
causes that other’s death is guilty of manslaughter, although he 
does not intend to kill. Whether he is guilty of a graver 

45 offense than manslaughter will depend upon considerations 
which are now submitted to you. 

The unlawful homicide next higher in gravity than manslaughter 
is murder in the second degree. The only difference between murder 
in the second degree and manslaughter is in a difference respecting 
the state of mind of the slayer. Intention to kill is no more neces¬ 
sary to guilt of murder in the second degree than it is to guilt of 
manslaughter. Intent or purpose to kill is not a necessary ingre¬ 
dient of murder in the second degree. 

The only other element necessary to murder in the second degree, 
beside the element of unlawful killing, is the presence in the mind of 
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the slayer of that condition of mind which the law terms malicious. 
I will endeavor to acquaint you with the significance as well as I can 
that the law accords to that term. In ordinary parlance—parlance 
in lay affairs—we associate the word malicious with the idea of per¬ 
sonal hostility or vengefulness. * That is not the meaning that the 
law accords to the term in its use of the word “malicious.” The law 
means to describe the state of mind that one is in when he does an 
unlawful act with a wilful or wanton disregard of the rights of 
another. It is unnecessary that he should have any particular 
hatred or ill-feeling or animosity against the other; it is only essen¬ 
tial that the unlawful act shall be donq with a wilful and wanton dis¬ 
regard of his rights. It is easier to show the significance of the law 
respecting that term by an illustration than it is by a definition. 

As I have said to other juries,the state of mind— home and 

46 who, without know ledge, as to who may be the owner of a 
vacant house by the wayside, with his companions possesses 

himself of rocks, stones and missiles and throws them through the 
windows and breaks the glass, may well be used as an illustration. 
He does not know who the owner of the house is. He has nothing 
against the owner of the house; but he had in his mind a wanton and 
wilful disregard of that other person’s rights. Now, that state of 
mind in which an act is performed, with wilful and wanton disre¬ 
gard of another person’s rights, is exactly the state of mind that the 
law' contemplates by the use of the term malicious. 

To put it otherwise, so that you can discriminate between the state 
of mind which may exist in the offense of manslaughter and that 
which is essential to exist in order to find a verdict of guilty of mur¬ 
der in the second degree: When the act being unlawful carries with 
its performance a disregard of the rights of another and when the 
actor is at the time so conscious of his performance of the act that he 
performs it as the result of his conscious judgment and determina¬ 
tion to perform that act, as distinguished on the other hand from 
the state of mind that a man is in when in the heat of passion, with¬ 
out the operation of his judgment but through the incentive of pas¬ 
sion only, as distinguished from cool judgment, he performs the un¬ 
lawful act, there on the one hand you have the malicious state of 
mind, and on the other you have a state of mind which would not 
be malicious because not involving the element of wilful and wanton 
and conscious disregard of the other person’s rights. 

Now, therefore, if having determined that he had no right 

47 to kill in self defense you find the killing was unlawful, you 
have to proceed to determine whether or not the evidence 

shows it was done with a malicious state of mind. If it was, he was 
guilty of at least murder in the second degree, and you have then to 
proceed to the further determination of the question whether he was 
guilty of murder in the first degree. 

The difference between murder in the first degree and murder in 
the second degree is that no one is guilty of murder in the first de¬ 
gree unless he intends to kill, and unless he puts the purpose to kill 
into execution with deliberation and premeditation. I know no bet¬ 
ter way to indicate to your minds the proper significance of that ex- 
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pression, premeditation and deliberation, than to draw the distinc¬ 
tion between an act of purpose, which one determines to perform and 
does perform simultaneously with the formation of the purpose, and 
an act of purpose which is determined upon so that the purpose to 
execute it exists but which when executed is executed so that it is 
the execution of a distinctly preconceived purpose—no matter how 
short or how T long the intervening time may be. 

That is the distinction that the law T has in mind in the use of the 
expression deliberate and premeditated. Was it done so near to and 
so much a part of the formation of the purpose to kill as that it was 
not predetermined upon? If so, it was not premeditated. But if 
the purpose to kill w'as formed in the mind of the defendant, and if 
after having formed that purpose to kill, he at a later time executed 
it, so that when he did kill he executed a purpose which he 

48 had preconceived at a distinctly prior time, then that is pre¬ 
meditation and deliberation, although the time may have 

been long or short. 

It is upon the theory of aiding you to determine the question 
whether the defendant had a predetermined purpose to kill Chip- 
man that evidence was offered to show* that, at Franklin’s house he 
threatened to kill him, and had a w T eapon that was susceptible of 
taking life. You are to determine whether or not the testimony as 
offered by the defense would constitute such a threat, would express 
a threat to kill Chipman, and if he did express such a threat you will 
have to decide whether he meant it, or whether it was mere bravado, 
a boast. If you determine he meant it w hen he said it, and formed 
a purpose to kill him, and when he did kill him he killed him be¬ 
cause of and in the execution of that distinctly preconceived purpose, 
that surely would be murder in the first degree. 

And it is on that theory that the Government has offered testi¬ 
mony tending to show* that the defendant was armed, not only with a 
knife but with a revolver, and that he carried those weapons for the 
purpose of at some time destroying Chipman’s life. If he did carry 
those weapons you must determine the purpose for which he car¬ 
ried them. It does not necessarily follow' from the fact that a man 
lias a deadly w r eapon w ith which he subsequently kills another man ; 
that he carries it for the purpose of killing him, and you must deter¬ 
mine whether he carried it with that purpose or not, if you find, as 
claimed by the Government, that lie did have weapons. 

49 As has been said to you, the law requires that no one shall 
be convicted of a criminal offense unless the evidence indica¬ 
tive of his guilt satisfies the jury of that guilt beyond a reasonable 
doubt. It would not be conducive to social equilibrium or to the 
public confidence in the administration of justice if men were to be 
held guilty of crimes and penalized on mere suspicions or on mere 
chances or on account of the operation of any influence of fear or 
favor over the mind of the jury except that single influence of the 
evidence. 

It is to guard against the conviction of any citizen of crime that 
the law lays down this criterion of proof, and while it does require 
that every element essential to guilt shall be established beyond a rea- 
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sonable douLt, yet that is not a phrase, as was said by the District 
Attorney, which ought to justify any juror from shielding himself 
behind it to escape the performance of a duty that is unpleasant if 
the evidence makes their duty clear to his mind. 

In human affairs absolute certainty is not always attainable on 
many subjects; reasonable certainty is all that can in the nature of 
things oftentimes be attained. 

The jury should look to the evidence, and if a fair, candid and 
honest consideration of all the evidence produces in the mind of the 
jury the conviction of the defendant’s guilt, satisfies them to a moral 
certainty of his guilt, it is their duty to say so, and they ought to say 
so. If, on the other hand, an equally fair, candid and honest con¬ 
sideration of all the evidence produces in the mind of the 

50 jury a conviction only of suspicions of guilt, or uncertainties 
about guilt, then of course, the only safe course is to acquit. 

Gentlemen, upon retiring, you may select amongst your number 
your own foreman, who, upon agreement, will announce in your 
presence the verdict. 

Mr. Gardiner: I except to so much of your Honor’s charge as 
says when a man of reasonable mind would consider that he was in 
imminent danger of his life or of serious bodily harm, rather than 
that the defendant believed himself in danger of his life or of serious 
bodily harm. 

I also desire to renew my exception to the refusal of the Court to 
grant the Prayers offered on behalf of the defendant and the grant¬ 
ing of the Prayer offered by the Government. 

Thereupon the jury retired, and thereafter returned a verdict of 
“murder in the second degree.” 

Thereafter, the defendant filed a motion for a new trial upon the 
ground, among others, that the Court committed error in not per¬ 
mitting the defendant to prove by certain witnesses offered, the char¬ 
acter of the defendant by showing by the witnesses, by which said 
good character was sought to be proved, that they knew many per¬ 
sons who knew the defendant at the place of his employment on 
the railroad, and knew his reputation only among those persons, but 
did not know his reputation among those in the community in 
which he resided. 

The Motion for a New Trial was overruled and the defend- 

51 ant was sentenced to the Penitentiary for the remainder of his 
natural life, to w T hich ruling of said Motion for a New Trial 

defendant’s counsel then and there excepted, which exception was 
duly noted by the Court upon its minutes and to this and all of the 
exceptions entered in the above entitled cause, counsel for the de¬ 
fendant then and there separately and severally excepted and they 
are made a part of this Bill of Exceptions, and counsel then and there 
prayed the Court, and now prays the Court to sign and seal this Bill 
of Exceptions, and at the request of counsel for the defendant, the 
same is accordingly signed and sealed and made a part of the Record 
in this cause uow for then this 13 day of June, A. D. 1911. 

DANIEL THEW WRIGHT, Justice. 
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Memorandum. 

June 6, 1911.—Time to file transcript of record extended from day 
to day to and including October 20, 1911. 


Designation of Record. 

Filed September 15, 1911. 

******* 

To John R. Young, Esq., Clerk Supreme Court, District of Colum¬ 
bia: 

You will please prepare the following as the Record on appeal in 
the above entitled cause: 

52 Indictment; 

Plea; 

Judgment; 

Sentence; 

Bill of exceptions; 

Extension of time in which to file transcript of record to Sept. 15, 
Extension of time to Oct. 20, 1911. 

Memo, of bond filed on appeal. 

W. GWYNN GARDINER, 

Attomeg for Defendant. 


53 Supreme Court of the District of Columbia. 

United States of America, y 0 

District of Columbia, ss: i 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 52, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. Antonio 
Sacrini, Criminal No. 27366, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of October, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2359. Antonio Sacrini, appellant, vs. United States. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 19, 1911. Henry W. 
Hodges, clerk. 
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Statement of the Case. 

The appellant, Antonio Sacrini, was indicted in the court 
below for murder in the first degree, for killing Charles J. 
Chipman. The trial resulted in a verdict of guilty of mur¬ 
der in the second degree, and after a motion for a new trial 
had been overruled the appellant was sentenced to life im¬ 
prisonment, the sentence to take effect from and including 
the date of April 7,1911. From this sentence an appeal was 
taken and the case is now here on that appeal (R., 1-4). 
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Testimony. 

The Government introduced testimony from the autopsy 
held on January 2, 1911, at the morgue, that there were 
several wounds in the body of the deceased and that these 
wounds were necessarily fatal (R., 5). 

Robert M. Kilgore (R., 5) testified that he removed the 
body of the deceased from 711 Delaware avenue, southwest, 
the scene of the homicide, to the Casualty Hospital; that 
when he reached 711 Delaware avenue, southwest, he found 
the deceased lying with his head at or about the door lead¬ 
ing to the hall. 

The Government further sought to prove by Minerva Pol- 
lena, the girl over whom the homicide is alleged to have oc¬ 
curred, that she met the defendant on the evening of the 
homicide, and after he was advised by her that Chipman 
was not at the house he went to 711 Delaware avenue with 
her. 

Mary Louise Coleman (R., 6) testified that she was present 
at the homicide and was the only witness to the homicide; 
that the defendant at the time of the homicide, or just before 
the homicide was standing at the stove in the room in which 
the homicide occurred and that Chipman, the deceased, came 
out of the front room and asked Tony whether or not he 
claimed Minerva as his wife, and then said that he had no 
knife, but that he would cut the defendant’s throat. The de¬ 
ceased then held up his hands and the defendant struck him 
and knocked him down, got him down in the northwest 
corner of the room and saw him take a knife out of his 
pocket and strike him with it. 

The defendant testified (R., 16) that Chipman came in 
from the front room into the room in which the defendant 
and the Coleman woman were, and asked the defendant if 
Minerva was defendant’s wife, and defendant answered that 
she was; that the deceased then cursed defendant and ad¬ 
vanced towards the defendant, the defendant backing from 
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the stove to the door; the deceased came close to the defend- 
and and the defendant saw the deceased put his hand in his 
pocket in an attempt to pull out the knife that witness had 
seen placed in his pocket at the bar-room a short time before; 
the defendant then grabbed the deceased by the muscles of 
his upper arm and pushed him back and they fell in the 
northwest corner of the room; that when they fell witness 
felt a knife penetrate the muscles of his right thumb and he 
grabbed the knife in the hands of the deceased, but he was 
so excited and scared that he does not know what he did and 
that the witness believed that every minute the deceased 
would kill him. 


Assignments of Error. 

1. In sustaining the objection of the Government to the 
question asked of the witness, Dr. Robert M. Kilgore. 

2. In not permitting the colaborers of the defendant in 
the railroad gang to testify as to defendant’s reputation for 
peace and good order (R., 12-13). 

3. In granting the prayer of the Government on page 18 
of the Record and refusing defendant’s prayer. 

4. In charging the jury that in order for defendant to 
avail himself of the plea of self-defense the circumstances 
which presented themselves to his mind at the moment must 
be such as that they would have created in the mind of a 
reasonable man, the ordinary average man, a belief that he 
would have been in such danger if he had been in those cir¬ 
cumstances. 
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ARGUMENT. 

The first assignment of error relied upon by the appellant 
is as contained in assignment No. 1, which relates to the re¬ 
fusal of the court to permit Dr. Robert M. Kilgore to 
answer the question propounded to him by defendant’s coun¬ 
sel (R., 10-11), the witness Kilgore having been called by 
the defendant to testify. The question is as follows: “From 
the nature of the wounds as you found them upon examina¬ 
tion first, and afterwards by witnessing the character of the 
wounds at the autopsy, and assuming that the deceased, 
when stabbed, when he received those wounds, was lying on 
his back in the northwest corner of the room out of which 
you removed him, could he, in your opinion, have gotten on 
his feet and gotten in the position he was when you found 
him?” Upon examination of the record and a review of 
the circumstances as disclosed by the record, this court will 
have little difficulty in determining the importance of this 
question and counsel’s purpose in asking the same. 

The Government relied for conviction mainly upon the 
testimony of Mary Louise Coleman, the only eye-witness to 
the homicide. The testimony as disclosed by the record 
shows that at the time the deecased received the fatal wound 
he was on his back in the northwest corner of the room; 
with the defendant on him or leaning over him. The testi¬ 
mony also is that when Dr. Kilgore entered the house the 
deceased was lying with his head near the door leading from 
the room to the hall; that he was drenched with water; had 
been drowned; that Mary Louise Coleman was there, and 
she appears to have been the only person who went in that 
room between the time of the homicide and the entrance of 
Dr. Kilgore, who removed the body to the hospital. The 
knife with which the homicide was committed has never 
been found. The defendant testified that it was the knife 
of the deceased; that when he fell he felt the knife enter 
the thumb of his right hand, and the testimony of reputable 
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citizens, including members of the bar, who happened to be 
at the morgue the day of the inquest over the body of the 
deceased, is, that the muscles of the right thumb of the de¬ 
fendant were cut with a sharp instrument (R., 10). The 
testimony of George P. Hoover, Fred J. Mersheimer, and 
Dr. Charles W. Montgomery (R., 13) corroborates the tes¬ 
timony of the defendant on that point. The defendant 
-tified also (R., 15) that the deceased left the barroom 
where they were, across the street from the scene of the 
homicide, and, after a few minutes, returned with an open 
knife in his hand declaring that he proposed to kill Minerva 
that night; that the defendant urged him to put the knife in 
his pocket and the defendant saw the deceased place the 
knife in his pants pocket, the knife being open at said time. 
Mary Louise Coleman testified that she saw the defendant 
take the knife, with which the homicide was committed, out 
of his own pocket, thereby raising a question of veracity be¬ 
tween the witness for the Government, upon which they re¬ 
lied mostly for conviction, and the defendant on trial, and 
the question whether or not it was the knife of the defend¬ 
ant or the knife of Chipman played a most important part 
in the trial, because if the defendant was correct that it was 
the knife of the deceased, then the jury would be warranted 
in believing that the defendant believed that he was in im¬ 
minent danger of death or serious bodily harm. And again, 
if they believe that it was the knife of the deceased, why 
was not the knife of the deceased left with the deceased, ac¬ 
cording to the testimony of the defendant, and why was not 
the knife found when Dr. Kilgore entered the room? There 
was no one who could have removed that knife but Mary 
Louise Coleman, and if she did remove the knife, then un¬ 
questionably she was not a disinterested witness, as the 
Government sought to show, but a witness endeavoring to 
hide the guilt of the deceased, and to place the responsibility 
upon the defendant. 

The purpose of the question was to show by Dr. Kilgore, 
as an expert, who saw the position of the body; who made the 
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examination of the body at the hospital the day of the homi¬ 
cide, and who was present at the autopsy the next day; who 
saw the nature of the wounds, to tell the jury whether or 
not the deceased could have gotten out of the position he was 
admittedly in, when the defendant left him, and gotten in 
the position that he was in when Dr. Kilgore found him. 

Mary Louise Coleman denied that she touched him or 
that she took the knife, as contended by the defendant. If 
the doctor had been permitted to answer the question pro¬ 
pounded, and had answered that he could not have gotten 
out of the position that he was in when he received the fatal 
wounds and placed himself in the position that he was in 
when Dr. Kilgore found him, then it would follow as a 
necessary inference that Mary Louise Coleman removed the 
body and if she had been contradicted in this respect, then 
the jury would properly have been warranted in finding 
that Mary Louise Coleman also hid the knife with which 
the homicide was committed, and if she did that, then the 
jury would be warranted in disbelieving her testimony en¬ 
tirely, and if they disbelieved her testimony, then they 
necessarily would have been warranted in finding a verdict 
of not guilty as to the defendant; but the court declined to 
permit Dr. Kilgore to answer this question and there was 
no way in which the credibility of the testimony of Mary 
Louise Coleman could be raised except by the answer of Dr. 
Kilgore that the deceased could not have gotten up from the 
position that he was in and placed himself in the position 
that he was in when Dr. Kilgore found him, after receiving 
the fatal wound. 

Furthermore had this question been answered thus and 
having by inference explained the disposal of the knife in 
question it would have so supported the story of Sacrini 
that it would have lent greater force and effect to his testi¬ 
mony as to the other details of the crime, and for this reason 
we hold that this question was both material and relevant. 
In support of our position we quote Clarke's Criminal Pro¬ 
cedure, 603: 
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“Any fact is relevant to the fact in issue if it logi¬ 
cally tends in any degree to show the existence or 
non-existence of that fact * * * The fact is 

this: Does the fact offered in evidence under all the 
circumstances of the particular case, according to the 
common course of events, logically and materially 
tend, when taken either by itself or in connection 
with other facts, to show the existence or ndn-existence 
of a fact in issue? If it does it is relevant and ma¬ 
terial.” 

Again in Plumb vs. Curtis, 66 Conn., 167, the court says: 

“No precise or universal test, of relevancy is fur¬ 
nished by the law. The question must be determined 
according to reason and universal experience.” 

The court further quotes from Thayer’s Cases on Evi¬ 
dence, 2, 3, as follows: 

“If evidence offered conduces in any reasonable 
degree to establish the probability or improbability 
of the fact in controversy, it should go to the jury. 
* * * The question as to its admissibility or re¬ 

jection addresses itself to the court, as one to be 
answered with a view to practical rather than theo¬ 
retical considerations. The guiding principle is well 
stated in Stevens , Digest of the Law of Evidence, 
chap. 1, p. 36, in the words: ‘The word relevancy 
means that any two facts to which it is applied are 
so related to each other that according to the com¬ 
mon course of events one either by itself or in con¬ 
nection with other facts proves or renders probable 
the past, present or future existence or non-existence 
of the other/ ” 

Again, in Oliver vs. Cameron, 1 MacArthur & Mackey, 
D. C., 237, the court says: 

“So positive is this rule that the court is not at 
liberty to exclude from the jury any evidence, how¬ 
ever slight, provided it be such as may tend to in¬ 
duce a rational mind to draw from it the conclusion 
sought to be deduced by the party offering the evi¬ 
dence.” 


Again, in the case of Commonwealth vs. McGowan, 2 Par¬ 
sons’ Select Equity Cases, Pa., 347, the court shows that 
it is the duty of the court at all times to err, if at all, upon 
the side of admitting evidence which may be favorable to 
the defendant and states: 

“After a court has rejected competent and material 
testimony offered by a defendant charged with an 
infamous crime, it would indeed be taking a strong 
position to refuse relief on the assumption that the 
rejected evidence would not have availed the accused, 
if it had been received. It would transfer the judge 
into the jury box, making him exercise functions 
which pertain to another and independent branch of 
the judiciary.” 

I feel that I need cite no further cases to show that the 
exclusion of relevant and material evidence was ground for 
reversible error. 

Undoubtedly the court must see that this question was of 
vital importance, and the inference therefrom and its effect 
upon the damaging testimony given by the Coleman woman 
was necessary to complete the defense and substantiate the 
testimony of the defendant. 

Second Assignment of Error. 

The next question involved is, Did the court commit error 
in refusing to permit the witnesses Bushby, McCarthy, and 
Mangum to testify as to the good character of the defendant? 

In the trial of this case when the defendant desired to 
produce testimony relating to the reputation of the defend¬ 
ant for peace and good order, he presented colaborers of his 
in the railroad working gang with which he had been asso¬ 
ciated for several years. The court refused to receive their 
testimony and held that the defendant would have to qualify 
his witnesses by showing that the witnesses were acquainted 
with the general reputation of the defendant in the com¬ 
munity or in a circle of acquaintances other than that in 


which they were working. Such a holding by the court, the 
defendant argues, is sufficient ground for reversible error. 
The decisions are in harmony in holding that the general 
reputation of a person must and should be brought from the 
community or circle of acquaintances in which the indi¬ 
vidual is best known. No limitations are apparently put 
upon this principle, as all the cases state the decisions in 
that form. Undoubtedly the community in which a man 
lives in many cases would be the one in which he is best 
known, but the circumstances may well be such that a man 
is known only in the community or group of individuals 
with whom he works. In view of the fact that the major 
part of his day and waking hours are spent with those with 
whom he works, they have the best opportunity to see him 
and know him longer and under more and different circum¬ 
stances than any others. In support of this contention, a case 
which was even more extreme in its decision than this may 
be cited in the case of Thomas vs. People, 67 N. Y., 224, 
in which the court said through Mr. Justice Earl: 

“The prosecution then called several witnesses who 
had known the deceased while he was in prison, and 
they were allowed to testify against the objection of 
the prisoner that, in respect to quarrelsomeness and 
vindictiveness, his character, while in prison was 
good. The ruling admitting this testimony is com¬ 
plained of as being erroneous. The prisoner having 
attacked the character of the deceased, and thus 
opened that issue, cannot complain that evidence 
was received on both sides of it. It matters not that 
the witness had only known the deceased in prison; 
there was a general character there as elsewhere; and 
it is just as competent for witnesses to speak of that 
character there where they have become acquainted 
with it as at any other place.” 

In the case of State vs. Henderson, 29 W. Va., 168, the 
court held: 

“It would be a very narrow view of the subject to 
say that a man had no reputation for honesty except 
2—2359 
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in the immediate vicinity of his residence. He might 
not have much dealing with his immediate neighbors, 
but might do all his dealings a dozen miles away. 
Many merchants in cities spend only the nights and 
Sundays at home, which are many miles away from 
their place of business and they are not as well known 
as to their honesty where they reside as where they 
do business. It would be absurd to say, that no in¬ 
quiry could be made about their reputation except in 
tne immediate vicinity of their* homes. The best 
evidence of a man’s reputation is the opinion of him 
expressed by the community who knows him best.” 

See also the case of State vs. Cushing, 14 Wash., 527. 

The whole question narrows down to a definition of the 
word neighborhood, and we find it best defined in an opinion 
in the case of Kelly vs. Proctor, 41 N. H., 139. In that case 
the court held as follows: 

“A person’s reputation is not to be established or 
impeached by calling only a certain number of his 
nearest neighbors, nor are witnesses to be confined 
to what is said of a man among a few of those who 
live nearest to him; but a man’s neighborhood ex¬ 
tends, for these purposes, as far as he is known—as 
far as people are acquainted with him and his char¬ 
acter.” 

The word is again defined in the case of Peters vs. Bour- 
neau, 22 Ill. App., 179, in which the court uses the follow¬ 
ing language: 

“The strict and technical rules that formerly pre¬ 
vailed, and are laid down in many of the books, re¬ 
specting evidence of general character have been 
greatly relaxed of late years. Some of their require¬ 
ments do not seem to be founded on sound legal prin¬ 
ciple, and others are too narrow and restricted for 
this land and age. A man’s neighborhood is not 
necessarily confined to the particular locality in which 
he resides, but is coextensive with the extent of ter¬ 
ritory occupied by those with whom he associates and 
frequently comes in contact; one man’s neighborhood 
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may be a small hamlet, while the neighborhood of 
another may be a county or State. 1 ’ 

The Court of Appeals of the District of Columbia seems 
never to have ruled upon this question, but it appears to us 
that it is but fair that the word neighborhood should qualify 
the community in which a man is best known, and in view 
of the authorities quoted above we believe that this honor¬ 
able court in being guided thereby will align itself with the 
most modem authorities on this question. 

Third Assignment of Error. 

For a third assignment of errof the appellant contends 
that the following prayer, given by the court on behalf of ' 
the Government, is ground for reversible error. The prayer 
referred to is found on page 18 of the record, and is as 
follows: 

“If the jury believe from the evidence that the de¬ 
fendant seized the deceased and threw him down 
upon the floor, and was on top of him, and while in 
that position the deceased drew the knife and cut the 
defendant, and the defendant disarmed the deceased, 
and after having disarmed him, struck him the fatal 
blows with the knife while the deceased was still upon 
the floor and disarmed, then the defendant exceeded 
the right of self defense, and is guilty at least of the 
crime of manslaughter.” 

This prayer, the appellant contends, is objectionable for 
two reasons: First, the charge was false as to a material fact. 
The charge contains this clause: “Struck him the fatal 
blows with the knife while the deceased was still upon the 
floor and disarmed” 

The evidence in this case shows that Dr. Kilgore (R., 10) 
testified that when he searched Chipman on reaching the 
hospital he found an open knife in his right-hand overcoat 
pocket, which he identified at the trial and the same was in 
evidence at the trial. The deceased then was armed. Fur- 


thermore. the defendant, Sacrini, believed at the time that 
the deceased was armed, for he knew that it was his custom 
to carry a revolver on his person (R., 16). It was imma¬ 
terial in fact whether the deceased was armed or not if the 
defendant honestly believed the deceased to be armed. 

In the second place this charge contains a material mis¬ 
statement of the defense of the defendant and a curtailment 
of the same. This is a misstatement of the defense of 
Sacrini because it does not state any of the evidence of the 
defense as testified to by Sacrini himself, for he says that the 
deceased began the attack upon him saying further' that 
during the struggle he wrenched the knife from the hands 
of the deceased, and being under the impression at that time 
that the deceased was armed and believing that the deceased 
was about to kill the defendant he stabbed him because of 
that fear. On page 16 of the record defendant says: 

“I believed he was going to kill me. He said he 
was going to cut my throat, and he had the knife 
there, and I thought he was going to kill me.” 

It will be observed, then, that this misstatement included 
all of the items of proof or general outline of proof as set 
forth by the Government, and on the other hand contains 
none of the items of defense as set forth in the testimony of 
the defendant. Such a misstatement then, is obviously un¬ 
fair and misleading to the jury, for it states but a portion of 
that which the jury is to consider. The instruction should 
have gone further and considered that if the jury believed 
that even though the defendant had taken the knife from 
the deceased, and even though he was over him in an ad¬ 
vantageous position, yet, if the defendant believed at the 
time that the deceased was armed and was about to carry out 
the threats that he had previously made against him, as is 
shown by the evidence, and even though in this disadvan¬ 
tageous position was capable of doing the same, he was jus¬ 
tified in using such means for his defense as to him, then 
and there, under the circumstances seemed justifiable and 
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proper, and hence we argue that the defendant was deprived 
of his just rights in this instruction, for the court says in 
the case of State vs. Steven Bailey, 60 N. C., 140: 

“The evidence in this case leaves the matter so 
nearly in balance as to require very great considera¬ 
tion on the part of the jury to determine to which 
side the truth preponderates. When this is the case, 
it is of the utmost importance that the words used 
by the judge, in giving his charge, should be precise 
and accurate and not susceptible of a meaning which 
would be calculated to mislead the jury.” 

Again in the case of Evans vs. George, 60 Ill., 54, the 
court in its charge to the jury says: 

“It is the duty of the jury to consider all the facts 
and when the court assumes to direct their attention 
to the facts, it should refer to all the facts so as to 
present the case fairly for both parties. Otherwise 
the jury might understand the facts stated in the in¬ 
struction as the only ones to be considered in deliber¬ 
ating on their verdict.” 

Again in Sackett on Instructions, 163, the following lan¬ 
guage is used: 

“An instruction should be equally fair to both 
sides and a question should not be submitted to the 
jury concerning the responsibility of one party with¬ 
out submitting also the responsibility of the adverse 
party. When the court directs the attention of the 
jury to facts, it should refer them to all the facts 
bearing upon the issue so as to present the case fairly 
for both parties. An instruction which undertake^ 
to give a summary of the principal facts but directs 
the attention of the jury only to those favorable to 
One of the parties, leaving out of view all that tends 
to illustrate the theory of the other party, is objec¬ 
tionable.” 

Again in Hughes on Instructions, If 101, the following 
language is used: 
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“If there is any evidence tending to support the 
theory of a party an instruction so drawn that it with¬ 
draws from the jury the consideration of such theory 
is erroneous.” 

In the case of Brooks vs. State, 46 S. E., 631, the court 
says: 

“It was error to give the jury a charge not war¬ 
ranted by the evidence, and when in a criminal case 
the evidence introduced by the accused would, if be¬ 
lieved, by the jury, have warranted his acquittal, the 
effect of such a charge was necessarily to give to the 
State the benefit of the theory to which it was not 
entitled, a new trial should result.” 

Fourth Assignment of Error. 

As to the fourth assignment of error we submit that the 
court committed reversible error in his charge to the jury 
when he said that a man of reasonable mind would consider 
that he was in imminent danger of his life or of serious 
bodily harm, rather than that the defendant Mm self be¬ 
lieved himself in danger of his life or of serious bodily harm, 
as shown by the exception taken by defendant’s counsel on 
page 27 of the record. 

We respectfully submit the law to be entirely different in 
a criminal case where self-defense is the defense, as was in 
this case, from what the law is in a negligence case, in that, 
in a negligence case the test is, what would a reasonable man 
do under the circumstances; whereas in a criminal case 
where the defense is self-defense the law is what was in the 
mind of the defendant at the time of the killing. 

In support of our position we cite the following au¬ 
thorities: 

Wharton on Criminal Law, vol. 1, 464, says: 

“Viewing the law in this respect on principle, we 
are compelled to hold that the question of apparent 
necessity be determined from the defendant’s stand¬ 
point.” 







State vs. Peacock, 40 Ohio St., 333. 

Bode vs. State, 6 Tex. App., 424. 

Smith vs. State, 26 S. W. Rep., 712. 

Quoting further, he says: 

“The error of the conclusion is one of apprehen¬ 
sive powers. 1 err in my apprehension. I do not see 
aright; or I have not heard aright, but in each case 
the error for which I am to be put on trial is my error, 
not somebody else’s. It is no excuse to me if I resort 
to self-defense that some reasonable looker-on should 
believe the pistol to be loaded when I know it is un¬ 
loaded. 

“In other words, I cannot be convicted of murder 
which involves a malicious intent unless I have such 
malicious intent; though I may be convicted of man¬ 
slaughter if I have killed another by aiming at him 
a dangerous weapon without due consideration. Nor 
does it make any difference that my conclusion as to 
the imminency of the danger is not that which a cool 
observer of ordinary capacity would have reached. 
In the first place whoever puts me in a position of 
danger which so disturbs or flutters me that I act 
precipitatedly or convulsively is liable for the conse¬ 
quences of such action. 

“In the second place even supposing my intellect 
is so disordered as to be incapable of right reasoning; 
it is by this disordered and illogical intellect, not by 
the intellects of secure and more logical observers, 
that I am to be judged. 

“Berner, a German jurist, tells us that whether the 
defendant actually transcended the limits of self- 
defense can never be determined without reference to 
his individual character. 

“The defendant should be held guiltless of mali¬ 
cious homicide if he only defended himself to the ex¬ 
tent to which, according to his honest convictions as 
affected by his particular individuality, defense under 
the circumstances appeared to be necessary.” 

Again in the case of Trogden vs. State, 133 Ind., 1, a case 
in which the Court of Appeals sustained the following in¬ 
structions given by the trial court: 


id 

“And if, in such, the danger appears to be real, and 
is reasonably believed, by him to be so, the fact, if 
such be the fact, that the danger was not real, but 
only apparent, and in fact he was not in danger, 
such fact would not render him guilty, for the ques¬ 
tion of apparent necessity, as well as the amount of 
force necessary to employ, he resists an attack, can 
only be determined from the standpoint of the defend¬ 
ant at the time and under all of the existing circum¬ 
stances.” 

Continuing, the court says: 

“The party assailed need not fear the threatened 
danger. It is sufficient if he believes in good faith, 
that there is actual danger; that he would suffer 
bodily harm if he does not resist and meet force with 
force.” 

Again in the case of Batten vs. State, 80 Ind., 394, the 
court held : 

“The right to take life in self-defense is not de¬ 
pendent upon the fact that a man of ordinary 
prudence would, under the circumstances, appre¬ 
hend immediate and urgent danger, but upon the 
fact that the accused himself was really and reason¬ 
ably so impressed by the appearances.” 

The court further says: 

“In all of the instructions which touch upon the 
point the trial court declares that the appearances of 
danger must be such as would create in the mind of 
a man of ordinary prudence an apprehension of im¬ 
mediate and urgent danger. An ideal man is thus 
made the standard by which the guilt or innocence 
of the accused is to be determined. Is this correct? 
Should not the standard be the man himself? 

“Our conclusion is that the question must be de¬ 
cided upon the appearances presented to the eyes and 
mind of the accused himself, and upon the belief 
actual and in good faith entertained by him. 

“Ultimately, the question whether there were ap¬ 
pearances reasonably indicating great and immedi- 







ate peril, and whether they did actually inspire the 
accused with the honest belief of urgent and pressing 
danger, is to be decided by the jury. But the court 
is not to set up as the standard by which the appear¬ 
ances are to he measured or the belief tested, an 
ideal man.” 

In the case of People vs. Coughlin, 67 Mich., 467, the fol¬ 
lowing instructions to the jury in a homicide case on the 
subject of self-defense are approved by the court. 

“A. One assailed in his dwelling-house is not 
obliged to flee therefrom, but is authorized to repel 
force by force and protect himself and house from 
intrusion; and if in the reasonable exercise of his 
right to self-defense, as appeared to him at the 
time, he kills his assailant, the killing will be justi¬ 
fiable homicide. 

“B. The burden of proof is upon the prosecution 
to satisfy the jury beyond a reasonable doubt that the 
killing was not in self-defense, and that no reasonable 
belief existed in respondent’s mind at the time that he 
was in great bodily danger as the facts and circum¬ 
stances then appeared to him.” 

Again, in the case of Hall vs. State, 66 S. W. Rep., 786, 
the court says: 

“The danger may he only apparent and not real, 
if it reasonably appears from the circumstances of the 
case that danger existed, the person threatened with 
such apparent danger, has a right to defend himself 
against it, and to the same extent that he would have 
were the danger real, and in determining whether 
there was reason to believe that danger did exist, the 
appearances would be viewed from the standpoint of 
the defendant who acted upon that, and from no 
other standpoint. If it reasonably appeared to de¬ 
fendant that the danger in fact existed, he had the 
right to defend it to me same extent, and under the 
same rules as if the danger had been real.” 
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The above is a quotation from the charge to the jury in 
the trial court and in the Court of Appeals the charge was 
held to be correct presenting the law as viewed hy that court. 

Again, in the case of Cochran vs. State, 28 Tex. App., 422, 
the Court of Appeals held: 

“The trial court should have further instructed the 
jury that if the conduct of the deceased at the time 
of the homicide was such under the circumstances as 
to reasonably produce upon the mind of the defend¬ 
ant the belief that the deceased was then about to kill 
or inflict serious bodily injury upon him, the homi¬ 
cide would be justifiable, although in fact the danger 
was not real but only apparent.” 

In the case of People vs. Gonzales, 71 Cal., 577, the court 
held: 

“It is not necessary that defendant should show that 
danger to him of loss of life, or danger of some great 
bodily harm then about to be done him, actually ex¬ 
isted ; for actual real and imminent danger to his com¬ 
prehension as a reasonable man is sufficient.” 

People vs. Anderson, 44 Cal., 65-69. 

In the case of People vs. Donguli, 92 Cal., 610, the court 
sustained the following instruction to the jury: 

“Should you believe from the evidence beyond a 
reasonable doubt, that the defendant did kill the said 
John Ryan, then, in order that he may avail himself 
of self-defense it must appear to you that the danger 
to the defendant must be present, apparent and im¬ 
minent, and the killing must have been done under 
a well-founded belief that it was absolutely necessary 
for the defendant to kill Ryan at the time, to save 
himself from death and from great bodily harm.” 

In the case of Wallace vs. U. S., 162 U. 8., 466, in an 
opinion delivered hy Mr. Chief Justice Fuller, the follow¬ 
ing language is used: 
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“If Wallace believed, and had reasonable ground 
for the belief that he was in immediate danger of 
death or great bodily harm from Zane at the moment 
he fired, and would not have fired but for such belief, 
and if that belief, founded on reasonable ground 
might, in any view the jury should properly take of 
the circumstances surrounding the killing, have ex¬ 
cused his act or reduced the crime from murder to 
manslaughter, then the evidence in respect to Zane's 
charges was relevant and it was improper to exclude 
it.” 

Wharton on Homicide, 286. 

2 Bish. Cr. Law f 645, sec. 3. 

State vs. Partow, 90 Mo., 608. 

In the case of Adams V8. People, 47 Ill., 379, it was ruled 
by the Supreme Court of Illinois, speaking from Mr. Chief 
Justice Berecze’s opinion, as follows: 

“Where the accused sought a difficulty with the 
deceased for the purpose of killing him, and in the 
fight did kill him, in pursuance of his malicious in¬ 
tent of taking the life of Bostic, he would be guilty 
of murder, but if the jury find that the accused vol¬ 
untarily got into the difficulty, or fight with the de¬ 
ceased not intending to kill at the time, but not de¬ 
clining further fighting before the cowardly blow was 
struck by him, and finally drew his knife and with it 
killed the deceased, the accused would be guilty of 
manslaughter, although the cutting and killing was 
done in order to prevent an assault upon him by the 
deceased, or to prevent the deceased from getting the 
advantage in the fight.” 

From a perusal of the principles set forth in the above 
cases it can be readily seen that the instructions to the jury 
in this case was error. Circumstances can be easily imagined 
and before the court in which one man may reasonably be¬ 
lieve that he is in danger of imminent bodily harm whereas 
a man of greater power, physically and mentally would 
not have such a fear. 
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It might well be true that a woman would reasonably be¬ 
lieve that she was in imminent fear of danger, and as such 
would be justified in taking measures for her own defense, 
while a man presumed to be stronger and better able to pro¬ 
tect himself could not be held to be justified in using the 
same means under the same circumstances to thus defend 
himself. In this case the distinction is well brought out that 
the ideal of an average man, the man of usual strength anu 
judgment, is not the individual considered in contemplation 
of law under this situation. The individual himself as he 
sees the situation from his own standpoint through his very 
eyes, influenced as he will be by the immediate circum¬ 
stances is the only one who is able to judge as to the best 
means to be taken for his own self-preservation, and as the 
jury in this case was rigidly instructed on this point we hold 
that the instruction constitutes reversible error. 

In the case of King vs. Thurborn, I Den. C. C., 388, the 
well-known opinion of Baron Parke on this point is as 
follows: 

“The rule of law founded on justice and reason is 
that the guilt of the accused must depend upon the 
circumstances as they appear to him.” 

On the basis of this opinion Wharton, in his book on 
Criminal Homicide, 457, comments as follows: 

“The correct rule is that the slayer is justified, not 
because he acted upon an honest belief of the ex¬ 
istence of danger, but because it reasonably appeared 
to him from his standpoint, and from the surround¬ 
ing circumstances that the danger existed. An in¬ 
struction that if the accused committed the assault in 
question as a means of defense, believing that he was 
in danger of losing his life or of serious bodily in¬ 
jury, he should be acquitted, authorizes the jury to 
pass on the right of the accused to act in self-defense 
from his standpoint.” 

Brumley vs. State 21 Tex., 222. 

Watkins vs. U. S., 41 U. S., 1044. 

Martin vs. State, 17 Ohio C. C., 400, 
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In the case of Logue vs. Commonwealth, 38 Pa., 265, Mr. 
Chief Justice Thompson very forcibly and clearly in his 
charge states the situation as follows: 

“Look you into the heart of the defendant at the 
time of the transaction; search out his motives, as his 
acts and declarations show them, and say whether he, 
constituted as nature made him, and with all his 
means of defense had reason to believe, and did be¬ 
lieve, that he was in the serious danger spoken of.” 

The position of the defendant’s counsel at the trial below 
was in accord with the authorities above cited, and he prayed 
the court to instruct the jury, as shown by prayer numbered 
seven of the defendant (R., 20), which was refused and an 
exception noted to the refusal, in which prayer he sought to 
have the court instruct the jury not what a reasonable man 
would do under the circumstances, but whether the defend¬ 
ant himself believed himself in imminent danger of death or 
serious bodily harm, and we submit that the court commit¬ 
ted error in refusing prayer numbered seven. 

We submit that the court also committed error in refusing 
prayer numbered two (R., 18) and prayer numbered four 
(R., 19), both of which prayers clearly state the law cor¬ 
rectly in a homicide case where the defense is self-defens*. 
Respectfully submitted, 

W. GWYNN GARDINER, 

Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1912 . 


No. 2359. 


ANTONIO SACRINI, APPELLANT, 

vs. 

UNITED STATES. 


BRIEF FOR THE UNITED STATES. 


Statement of the Case. 

The appellant, Antonio Sacrini, hereafter denominated 
defendant, was indicted for murder in the first degree 
for the killing of one Charles J. Chipman, by the inflic¬ 
tion of several mortals wounds with a knife. Upon a 
trial, a verdict of murder in the second degree was re¬ 
turned and the defendant was sentenced to imprison¬ 
ment for life. 

In support of the indictment, the Government offered 
evidence tending to prove a jealousy, felt by the defend¬ 
ant towards Chipman, growing out of his relations with 
a woman, Minerva Pellena, as well as the utterance of 
certain threats of violence towards Chipman. Upon the 
day of the homicide, the defendant and deceased met at 
the home of Minerva Pellena. They retired to a nearby 
saloon, and upon returning to the house, Chipman went 
into the kitchen where he was soon followed by the 
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defendant. Words passed between the men concerning 
Minerva Pellena. While deceased was standing rolling a 
cigarette, the defendant knocked him down by a blow 
with his fist and then struck the man several other blows 
with his fist. While Chipman was lying on the floor, 
defendant took a knife from his own pocket and stabbed 
him several times. The defendant escaped from the 
scene, and was later apprehended at the Union Station 
when about to leave the city. 

In his own behalf the defendant testified to a fear of 
Chipman, caused by certain threats made by Chipman 
against him and because at the time of the homicide 
he knew Chipman had an open knife in his pocket. He 
claimed that certain violent words passed between Chip- 
man and himself in reference to Minerva Pellena; that 
Chipman threatened to cut his throat and advanced 
upon him; that he backed away from Chipman, who put 
his hand in his pocket in an attempt to pull out the knife 
that defendant had previously seen him place there; that 
he then grabbed deceased by his arm and pushed him 
back; that they fell, and while falling he felt a knife cut 
his right thumb; that at that time he believed Chipman 
would kill him. He thereupon grabbed the knife from 
the hands of deceased, but because of fright and excite¬ 
ment does not know what he then did; that when he left 
the house he did not know he had cut Chipman, nor did 
he intend to cut him, and that he ran aw r ay because he 
was scared. Evidence was also offered tending to prove 
that after the assault an open penknife was found in the 
coat pocket of Chipman. The defendant further testified 
that the knife which he took from Chipman’s hand was 
left in the room with Chipman’s body. In rebuttal the 
Government offered other evidence tending to prove that 
the knife with which the wounds were inflicted was not 
found in the room, and that the defendant was a much 
larger man than Chipman. 
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The assignments of error grow out of refusal of' the 
- court below to allow the answering of a hypothetical 
question by the witness Robert M. Kilgore; the refusal 
to permit proof of defendant’s reputation by a witness 
who was held unqualified to so testify; the granting of 
an instruction prayed for by the Government, the re¬ 
fusal of certain instructions prayed for by the defendant, 
and the general charge of the court concerning the law 
of self-defense. 


ARGUMENT. 

I. 

The objection to the hypothetical question asked of 
the witness, Dr. Robert M. Kilgore, was properly sus¬ 
tained. It is claimed that at the time this question was 
put, the testimony had disclosed that the fatal wounds 
were inflicted while deceased was “on his back in the 
northwest corner of the room;” and that when Dr. 
Kilgore entered the house, the deceased “was lying with 
his head near the door leading from the room to the 
hall.” It is argued that the question was proper to show 
by Dr. Kilgore, as an expert, by the position of the body 
and the nature of the wounds examined by him at the 
hospital and morgue, that the deceased could not him¬ 
self have moved from the position he was in when the 
wounds were inflicted to the position he was in when 
Dr. Kilgore found him. By the establishment of this 
fact, it is argued that the inference would follow that 
the witness Mary Louise Coleman, who was in the room 
with the wounded man when Dr. Kilgore arrived, had 
moved the body, that from this inference, the further 
inference would arise that the Coleman woman hid the 
knife with which the homicide was committed and that 
by so contradicting the witness Coleman, her whole 
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evidence would be discredited. The question plainly 
seeks the establishment of a fact or facts by the draw¬ 
ing of successive inferences, and the question was, there¬ 
fore, improper. Further, the question was incompetent 
because manifestly the situation was not such as to in¬ 
vite expert evidence. If it had been sought to prove 
that the wounds inflicted were of such nature as to have 
rendered the wounded man incapable of physical power 
to move his body after the defendant left it, it may have 
been proper to have proven, by a medical expert, that 
the wounds were of such character, but certainly there 
was nothing to justify the hypothetical question 
advancing a series of assumed facts. If, however, a 
hypothetical question was permissible, the broad 
one propounded to the witness was fatally bad 
because it assumed certain facts which were not in evi¬ 
dence. It advanced the assumption that when the wounds 
were received, Chipman “was lying on his back in the 
northwest corner of the room,” and that when first seen 
by Dr. Kilgore, his body was in a different position. 
When this question was asked, there was no evidence 
which in any way tended to establish that the fatal 
wounds were received while the deceased was lying on 
his back in the northwest corner of the room or that 
when he was first seen by Dr. Kilgore, his body was in a 
different position from that in which it was when the 
defendant left the room. 

No effort was made to qualify the witness as an expert 
physician or surgeon. It inferentially appears that he 
was a physician, but there was no evidence tending to 
establish that, by experience or study, he was qualified 
to furnish an expert opinion concerning the nature of 
the wounds or their effect. 

From the foregoing considerations, it is apparent, 
without citation of authorities, that the question was 
irrelevant and incompetent. 
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II. 

It is here complained that error was committed by 
the refusal of the court to permit the proof of good 
character by three different witnesses. Though the 
record may properly bring the question before this court 
as to the witness Bushey, it excludes any consideration of 
the evidence of McCarthy and Mangan, as no effectual 
effort was made to qualify them, nor was any question 
put to elicit their evidence of defendant's reputation 
(Rec., p. 13). 

Mr. Bushey testified that he was foreman of the 
Pennsylvania Railroad; that he had known the defend¬ 
ant for four years, during the greater part of which pe¬ 
riod the defendant had been employed under the witness 
by said company; that twenty-four men were so under 
the employ of witness, and that he thought all of these 
men knew the defendant; that he did not know the 
general reputation of defendant for peace and good 
order in the community; that he did not know defend¬ 
ant away from the railroad. Upon this testimony, the 
court held the witness unqualified to testify to defend¬ 
ant’s reputation for peace and good order, and to this 
ruling exception was taken. In respect to this witness 
the point was not properly reserved, as there was a 
failure to put the final question to elicit the witness’ 
statement of defendant’s reputation among the work¬ 
man from whom he may have known it (Rec., pp. 12-13). 
Assuming, however, that the point was properly saved, 
the contention is that although the witness Bushey did 
not know defendant’s general reputation in the com¬ 
munity or in the neighborhood of his home, he was 
nevertheless qualified, and should have been allowed, to 
testify to his reputation among the twenty-four men 
with whom the defendant had been daily employed. 

It is true that some modern decisions have departed 
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from the old rule that testimony of reputation must be 
limited to the opinion existing in the neighborhood or 
community where the individual dwelt, and have 
adopted rules which support the admissibility of the 
evidence offered, still the rule in this jurisdiction, 
adopted by the Supreme Court in the case of Williams vs. 
United States, 168 U. S., 382, restricts the proof of charac¬ 
ter to the general reputation of the individual in the 
community in which he resides . The Williams case was in 
all material respects identical with the one at bar. There 
a witness was called to prove the defendant’s reputation 
in the customhouse where he had been employed. The 
witness disclaimed any knowledge of the general reputa¬ 
tion of the accused outside the customhouse. The testi¬ 
mony was allowed by the trial court, and as it had 
been offered by the Government, the question became 
reviewable by the Supreme Court, and in their opinion, 
it is said: 

“Another assignment of error relates to the 
admission, against the objection of the defendant, 
of certain evidence as to character. A witness 
called by the prosecution was permitted to testify 
that the defendant’s reputation ‘in the custom 
house’ was bad, although he had distinctly stated, 
upon preliminary examination, that he did not 
know the general reputation of the accused ‘out¬ 
side of the custom house.’ This was error. 
Assuming (although the record is silent on the 
subject) that the accused introduced evidence of 
his general reputation for integrity, it is clear 
that evidence, on behalf of the prosecution, that 
among the limited number of people employed 
in a particular public building his character was 
bad, was inadmissible. The prosecution should 
have been restricted to such proof touching the 
character of the accused as indicated his general 
reputation in the community in which he resided, 
as distinguished from his reputation among a 




few persons in a particular building . The esti¬ 
mate placed upon his character by the community 
generally could not be shown by proof only as to 
the estimate placed upon him by persons in the 
custom house.” 

In the case of Byrd vs. Halsey , 87 Fed., 671, testi¬ 
mony and proof of reputation among business associates 
was held inadmissible and the doctrine of the Williams 
case applied. Though the modern decisions appear to be 
about equally divided upon the question, the present 
case is, in principle, identical with the Williams case and, 
because of this controlling authority, it is thought that 
no good purpose could be served in a review of the de¬ 
cisions of State courts. The Williams case was decided 
many years ago, and the rule then adopted has uniformly 
remained the settled law of the trial courts of this juris¬ 
diction. 

III. 

Under the third assignment, it is first contended that 
error was committed in granting the instruction prayed 
by the Government, which is found on page 18 of the 
record. 

It is objected to, because counsel claims there was no 
evidence upon which it could be assumed that when the 
fatal blow was struck the deceased was unarmed, for the 
reason that proof had been offered on behalf of the de¬ 
fendant tending to show that when the deceased was 
taken to the hospital an open knife was found in his 
overcoat pocket. 

The prayer plainly was intended to support the theory 
of the Government arising out of the defendant’s own 
testimony. He claimed that Chipman had advanced 
upon him with a knife, and threatened to cut his throat, 
and that in protecting himself the defendant grabbed 
Chipman by the upper arm and pushed him back; that. 


8 


they fell, and after falling the defendant felt a knife 
cut in his right thumb; that he thereupon grabbed the 
knife from Chipman’s hands, and became so scared and 
excited that he has no recollection of what happened 
(Rec., p. 16). 

We know from other witnesses, however, that while 
Chipman was lying upon the floor without any weapon 
in his hand, the defendant struck him several times 
with the knife. There is no claim that the knife found 
in Chipman’s pocket was the one which defendant testi¬ 
fied he had taken from deceased’s hand. 

The evidence, therefore, presented a fair ground for 
the theory that the defendant had in the course of 
a combat disarmed the deceased, and while in the ad¬ 
vantageous position of standing over the man, who was 
lying on the floor with no weapon in his hand, was re¬ 
lieved of all danger which would justify the use of a 
deadly weapon in self-defense, and therefore had ex¬ 
ceeded the right of self-defense when he, under those cir¬ 
cumstances, struck the fatal blow. 

By the instructions the jury were left to find whether 
the mortal wounds were inflicted under these circum¬ 
stances, and were properly told that if they did so find, 
the defendant was not acting in self-defense and would 
be at least guilty of manslaughter. The instruction 
stated a theory of the prosecution fairly deducible from 
the evidence. There was no suggestion by the language 
employed that the jury were bound to find such a state 
of facts, but they were left at perfect liberty to deter¬ 
mine whether such a situation existed from all the 
evidence, and were properly told that in event of so 
finding, the defendant was stripped of the right of self- 
defense and would be guilty of at least the lowest de¬ 
gree of unlawful homicide (Allen vs. U. S., 164 U. S., 492, 
495; Anderson vs. U. S., 170 U. S., 481, 508; Wallace vs. 
U. S., 18 App. D. C. 152, 161). 
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The suggestion of counsel that the instruction con¬ 
tained a false statement, because there was evidence 
tending to prove that Chipman at the time had a knife 
in his coat pocket, is unworthy of serious consideration. 

That part of the instruction which refers to Chipman’s 
being disarmed relates to the evidence of the defendant 
that he had actually taken a knife from the hands of 
Chipman. It in no sense refers to the fact that Chipman 
may have had another knife in his pocket; for if it be 
true that he did have another knife in his pocket and that 
Chipman knew it, still he would be actually disarmed and 
unarmed within the meaning of the principles which 
establish the right of self-defense, and manifestly the 
mere fact that the defendant may have known that Chip- 
man had a knife in his pocket in no way justified him in 
mortally wounding a man who lay helpless beneath him. 

It was further contended that the instruction should 
have covered all phases of the case as developed not only 
by the Government but by the defendant—an impossible 
proposition, which need not be discussed. 


IV. 


Under defendant’s fourth point it is argued that a 
homicide is excusable upon the ground of self-defense, 
if the defendant had acted in an honest belief of immi¬ 
nent danger to himself, and without regard to whether 
the situation that created the belief was such as to 
have justified a reasonable belief that there was apparent 
imminent danger. 

The trial court in very clear language fully instructed 
the jury upon the law concerning self-defense. The jury 
were told: 

“When one is confronted with a situation which 
seems to him at the moment to carry to his mind 
the menace made by another against his life, or 
bodily security, and when the circumstances which 





do actually surround the matter are of such a 
serious and threatening nature as that a man of 
ordinary judgment, if he had been at hand, would 
have reached the same conclusion, then the law 
justifies that individual who is so apparently men¬ 
aced in resorting to whatever force may be reason¬ 
ably necessary to protect his own person against 
the menace that seems to be offered.” 

Again the court said: 

“First, you must inquire as to the mind of the 
actor, with the view of determining what he really 
believed at the moment . . . because it is 

necessary before one can be justified in taking the 
life of another that he shall have believed at the 
moment he struck the blow which resulted in 
death, that his own life was in danger at the 
hands of his adversary, or if no^ his life actually 
in danger, that he was at the moment in danger 
of grievous and serious bodily harm. . . . 

“Now, inasmuch as the judgment of human 
creatures varies according to the makeup of 
each—some there are of stable, accurate judg¬ 
ment—others of minds so illy balanced as that 
their judgments are formed not upon reason but 
rather without it—the law can not leave to each 
man, and it does not leave to each man, the right 
of acting upon his own particular belief at the 
moment entirely aside from what the circum¬ 
stances may be; but that law looks into the circum¬ 
stances with the view of determining whether or 
not he had the right to believe what he may have 
believed. 

“That brings in the second question, which is 
always necessary to be considered in the doctrine 
of self-defense, and that is to say, it is necessary 
before one may kill another in self-defense, that 
he shall actually have believed in his own mind 
at the very moment he strikes the blow that then 
either his life is in danger or that he is in danger 
of great bodily harm, and more than that, the cir¬ 
cumstances which present themselves to his mind 


at the moment must he such as that .they would 
have created in the mind of a reasonable man , 
the ordinary average man , a belief that he would 
have been in such danger if he had been in those 
same circumstances . . . . 

“Now, as to the other and equally essential 
question for consideration in the determination 
of self-defense, you must picture this as clear as 
the evidence can make it in comprehension of the 
exact situation that existed at the time; not only 
the state, whether drunk or sober, of the defend¬ 
ant, but the state, whether drunk or sober, of 
Chipman; the relative sizes and strength of the 
two men; whether or not Chipman did have, as 
the defendant claims he had, a knife with which 
he assaulted the defendant, and all other circum¬ 
stances ought to be considered by you which 
existed at the very moment, so that you can say, 
knowing what those circumstances were as dis¬ 
closed by the evidence . . . whether if a 
reasonable man had been there in the place of the 
defendant that he, a reasonable man, would have 
believed he was in danger of either death or great 
bodily harm from the hands of Chipman. . . . 

“If he really believed he was in danger of death 
or great bodily harm from Chipman, and if at the 
moment the circumstances were such as would 
have made a reasonable man think he was in 
danger of death or great bodily harm from Chip- 
man, . . . then he had the right to take 

Chipman’s life if that was reasonably necessary 
to protect himself from the assault which Chip- 
man appeared to offer. 

“But on the other hand, if you find that he 
did not believe he was in danger of death or 
great bodily harm from Chipman, or if, in the 
alternative, you find that even if he did believe 
that, that the circumstances of the moment were 
not such as to indicate to a man of reasonable 
prudence that he was then at that time in such* 
danger from Chipman that he had the right to 
kill him in self-defense, then the act of striking 


him to produce death would be an unlawful act, 
he would be responsible for it. . . . 

“The theory of the law of self-defense is that 
a man may do what is reasonably necessary to pro¬ 
tect himself, to save himself, but it does not 
justify the doing of anything out of revenge as 
distinguished from adopting a method of self- 
preservation.” 

This charge upon the right of self-defense is a clear 
and comprehensive statement of the law as applied to 
the particular facts. 

It is conceded that there must be in the mind of the 
accused an honest belief of imminent danger, either 
actual or apparent, but contention is made that it is the 
only test and that the circumstances under which the 
fatal blow is struck need not be such as to justify a 
reasonable belief of imminent danger, either actual or 
apparent. 

This court, as well as the Supreme Court, has ruled 
otherwise by adopting the well-established principle 
that there must be a reasonable ground for belief of 
imminent peril. 

In the case of Hopkins vs. United States, 4 App. 
D. C., 430, 443, it is said: 

“It is laid down in text-books of high authority, 
and also in decided cases, that if it appear that 
the conflict was in any way premeditated by the 
defendant, the defense can no longer be set up. 
And it must be proven that the assault upon the 
defendant was imminently perilous. The defend¬ 
ant must show clearly that he was attacked, and 
that he had good reason to believe that he was in 
imminent peril of his life or of great bodily 
harm. Whart. on Horn., 230; 2 VVhart. Cr. Law 
(7th Ed.), Secs. 1020, 1021, 1033; People vs. 
McLeod , 1 Hill (N. Y.), 377. Here there was 
nothing of the kind.” 

See, also, Wallace vs. United States , 18 App. 
D. C., 152. 
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In the case of Beard vs. United States, 158 U. S., 550, 
the right of self-defense was considered, in its general 
aspects as well as regards the necessity for an accused 
to retreat before availing himself of the right. On page 
560 the court said: 

“The accused being where he had a right to 
be, on his own premises, ... at the time the 
deceased approached him in a threatening man¬ 
ner, . . . the question for the jury was whether, 
without fleeing from his adversary, he had, at the 
moment hestruck t he deceased, reasonable grounds 
to believe, and in good faith believed, that he 
could not save his life or protect himself from 
great bodily harm except by doing what he did, 
namely, strike the deceased with his gun, and thus 
prevent his further advance upon him.” 

Further, on page 564, it is said: 

“If the accused did not provoke the assault, 
and had at the time reasonable grounds to believe 
and in good faith believed , that the deceased in¬ 
tended to take his life or do him great bodily 
harm, he was not obliged to retreat, . . . but 

was entitled to stand his ground and meet any 
attack made upon him with a deadly weapon, in 
such way and with such force as, under all 
the circumstances, he, at the moment, honestly 
believed, and had reasonable grounds to believe , 
was necessary to save his own life or to protect 
himself from great bodily injury.” 

In the case of Wallace vs. United States, 162 U. S., 
466, the court throughout its decision carefully adheres 
to the same principle. On page 471 it is said that if 
Wallace— 

“had reasonable ground for the belief that he 
was in imminent danger of death or great bodily 
harm at the moment he fired, . . . and if that 
belief, founded on reasonable ground , might in 


any view the jury could properly take of the cir¬ 
cumstances surrounding the killing, have excused 
his act or reduced the crime from murder to man¬ 
slaughter, then evidence in respect of Zane’s 
threats was relevant.” 

Again, on page 475, it is said that there must have 
been an honest belief and reasonable ground to believe 
that deceased had intended to take the life of, or do 
great bodily harm to, accused. 

In the later case of Allen vs. Lnited States, 164 
U. S., 492, 498, the court again says: 

“It is clear that to establish a case of justi¬ 
fiable homicide it must appear that something 
more than an ordinary assault was made upon the 
prisoner; it must also appear that the assault 
was such as would lead a reasonable person to 
believe that his life was in peril. Wallace vs. • 
United States, 162 U. S., 466.” 

In the case of In re Laing et al ., 127 Fed., 213, 219, 
it is said: 

“In Allen vs. United States, 164 U. S., 493, 
the Supreme Court holds that in a case of homi¬ 
cide a person committing the homicide must be 
surrounded by such circumstances as would lead 
a reasonable person to believe that his life is in 
peril.” 

See, also, United States vs. King, 34 Fed. Rep., 
302, 315. 

Finally, in the case of Anderson vs. United States, 
170 U. S., 481, 508, we find the following language: 

“It is true that a homicide committed in actual 
defense of life or limb is excusable if it appear 
that the slayer was acting under a reasonable 
belief that he was in imminent danger of death 
or great bodily harm from the deceased, and that 
his act in causing death was necessary in order to 
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avoid the death or great bodily harm which was 
apparently imminent. But where there is mani¬ 
festly no adequate or reasonable ground for such 
belief , or the slayer brings on the difficulty for 
the purpose of killing the deceased, or violation 
of law on his part is the reason of his expectation 
of an attack, the plea of self-defense can not 
avail. Wallace vs. United States , 162 U. S., 466; 
Allen vs. United States, 164 U. S., 492; Adding¬ 
ton vs. United States, 165 U. S., 184.” 

Viewed in the light of these controlling decisions, the 
exposition of the law of self-defense by the trial justice 
was accurate in every respect, and the principles so well 
established were with great clearness applied to the 
facts in the case on trial. 

Many of the authorities cited by opposingcounsel sup¬ 
port the proposition, for throughout his quotations the 
belief of imminent danger is limited and qualified to such 
as is reasonable. 

From the foregoing considerations, it is respectfully 
submitted that no error was committed by the trial 
court, and that the judgment should be affirmed. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 

JAMES M. PROCTOR, 

Asst. U. S. Attorney, D. C. 








